P.2019/81

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE INCOME TAX (GUERNSEY) (AMENDMENT) ORDINANCE, 2019
The States are asked to decide:-

Whether they are of the opinion to approve the draft Ordinance entitled "The Income
Tax (Guernsey) (Amendment) Ordinance, 2019", and to direct that the same shall have
effect as an Ordinance of the States.

This proposition has been submitted to Her Majesty's Procureur for advice on any legal
or constitutional implications in accordance with Rule 4(1) of the Rules of Procedure of
the States of Deliberation and their Committees.

EXPLANATORY MEMORANDUM

This Ordinance puts beyond doubt that amendments to Guernsey’s double taxation
agreements which may be considered as relating to, or which could be considered as
consequential or supplementary to, non-double taxation issues, may be declared by
resolution of the States as having effect in relation to income tax; and that the
Director’s powers to require the provision of documents and information should be
correspondingly extended.
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The Income Tax (Guernsey)

(Amendment) Ordinance, 2019

THE STATES, in pursuance of their Resolution of the 14 December, 20182,
and in exercise of the powers conferred on them by sections 203A and 208C of the
Income Tax (Guernsey) Law, 1975P and all other powers enabling them in that behalf,

hereby order:-

Amendment of 1975 Law.

1. The Income Tax (Guernsey) Law, 1975 is amended as follows.

2. In section 75C(4)¢, in the definition of “approved international

agreement”, after “on behalf of Guernsey)” insert “or specified in a Resolution of the

States under section 172”.

3. After section 172(1) insert the following subsection -

“(1AA) The arrangements that may be specified in a Resolution

under this section include (without prejudice to subsection (1A) -

(a) arrangements  amending, modifying  or

a Article XXII of Billet d'Etat No. XXVII of 2018.

b Ordres en Conseil Vol. XXV, p. 124; section 203A was inserted by Order in
Council No. XVII of 2005 and section 208C was inserted by Order in Council No. V of
2011; there are other amendments not material to this Ordinance.

¢ Section 75C was inserted by Order in Council No. XVII of 2005; and amended
by Ordinance No. XXXI of 2014.



extending —

(1) double taxation arrangements entered
into by or otherwise binding upon

Guernsey, or

(ii) any arrangements of a description set out
in paragraph (b) for the time being
specified in a Resolution under this

section,

including, without limitation, the arrangements
effected by the Multilateral Convention to
Implement Tax Treaty Related Measures to

Prevent Base Erosion and Profit Shifting done at

Paris on the 24t November, 2016d, and

(b) other arrangements containing provisions that
relate to, or are consequential, incidental,
supplementary or ancillary to, such double
taxation arrangements or double taxation

matters.”.

d The Treaty is set out in Appendix 1 to the report of the Policy & Resources

Committee dated the 2rd QOctober, 2018 entitled “Revision of Double Taxation
Agreements (arising from the effects of the OECD/G20 Base Erosion and Profit
Shifting Multilateral Instrument)” (see p. 2018/110 of Billet d'Etat No. XXVII of 2018).



4. In section 205(2)(b)€ for the words “set out in the agreement” substitute

“specified in or under the agreement, measure or regulations”.

Citation.
5. This Ordinance may be cited as the Income Tax (Guernsey)

(Amendment) Ordinance, 2019.

Commencement.
6. This Ordinance shall come into force on the 1st October, 2019.
€ Section 205(2)(b) was inserted by Order in Council No. XVII of 2005.



P.2019/82

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE FINANCIAL SERVICES OMBUDSMAN (BAILIWICK OF GUERNSEY) (AMENDMENT)
ORDINANCE, 2019

The States are asked to decide:-

Whether they are of the opinion to approve the draft Ordinance entitled "The Financial
Services Ombudsman (Bailiwick of Guernsey) (Amendment) Ordinance, 2019", and to
direct that the same shall have effect as an Ordinance of the States.

This proposition has been submitted to Her Majesty's Procureur for advice on any legal
or constitutional implications in accordance with Rule 4(1) of the Rules of Procedure of
the States of Deliberation and their Committees.

EXPLANATORY MEMORANDUM

This Ordinance inserts an exemption into the Financial Services Ombudsman (Bailiwick
of Guernsey) Law, 2014 which permits the Office of the Financial Services Ombudsman,
for the purpose of explaining the incidence of or descriptions of complaints, to provide
statistical summaries of information about complaints. Although the summaries could
include the name of the person against whom a complaint is made, they could not
describe the substance of the complaint or provide information which would allow the
identification of any other person.
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The Financial Services Ombudsman (Bailiwick of Guernsey)

(Amendment) Ordinance, 2019

THE STATES, in pursuance of their Resolution of the 27" November 20132

and in the exercise of the powers conferred on them by sections 21(4) and 27 of the

Financial Services Ombudsman (Bailiwick of Guernsey) Law, 2014b, and all other

powers enabling them in that behalf, hereby order:-

Amendment of the Law.

1. Immediately after

section 21(3)(a) of the Financial Services

Ombudsman (Bailiwick of Guernsey) Law, 2014, insert the following paragraph -

'(aq)

without prejudice to the generality of
subsection (2)(d), by OFSO or any person
acting on its behalf to the public, for the
purpose of explaining the incidence of

complaints, or of descriptions of complaints,

if -

(1) that disclosure is in the form of a
statistical summary of information
about complaints or descriptions of
complaints, and

a Article XII of Billet d'Etat No. XX of 2013.
b Order in Council No. I of 2015; as amended by Ordinance No. XVII of 2015

and No. IX of 2016.



(ii) the summary is so framed as not to

enable the public to ascertain from it -

(A) the substance of any

particular complaint, or

(B) the identity of any person,
other than a person named in
(or otherwise identifiable
from) the summary as a
person against whom a

complaint has been made;".
Citation.
2. This Ordinance may be cited as the Financial Services Ombudsman

(Bailiwick of Guernsey) (Amendment) Ordinance, 2019.

Commencement.

3. This Ordinance shall come into force on the 1st October, 2019.



P.2019/83

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE OPEN MARKET HOUSING REGISTER (DELETION OF INSCRIPTIONS) ORDINANCE,
2019

The States are asked to decide:-

Whether they are of the opinion to approve the draft Ordinance entitled "The Open
Market Housing Register (Deletion of Inscriptions) Ordinance, 2019", and to direct that
the same shall have effect as an Ordinance of the States.

This proposition has been submitted to Her Majesty's Procureur for advice on any legal
or constitutional implications in accordance with Rule 4(1) of the Rules of Procedure of
the States of Deliberation and their Committees.

EXPLANATORY MEMORANDUM

The Ordinance makes provision in relation to the procedure for applying to the
Committee for the Environment & Infrastructure to have a dwelling deleted from the
Open Market Housing Register. It provides that when that Committee is satisfied that
the applicant is the owner of the dwelling in question, and that the dwelling is
inscribed in the Register, it shall delete the inscription, and prescribes the form that
needs to be completed.


EJA
Typewritten text
P.2019/83

EJA
Rectangle





The Open Market Housing Register (Deletion of

Inscriptions) Ordinance, 2019

THE STATES, in pursuance of their Resolutions of the 29t July, 20153, and in

exercise of the powers conferred on them by sections 7 and 32 of the Open Market

Housing Register (Guernsey) Law, 2016b, and all other powers enabling them in that
behalf, hereby order:-

Application for deletion from the Register.

L (1) The owner of a dwelling inscribed in the Register who wishes
the inscription of that dwelling to be deleted from the Register shall apply to the

Committee in the form set out in the Schedule.

(2) On receipt of an application made under and accordance with

subsection (1) the Committee may —

(a) make such inquiries, and

(b) require the applicant to provide such further

information,

relating to the application as the Committee considers necessary or desirable.

a Article VII of Billet d'Etat No. XIV of 2015.
Order in Council No. VII of 2016.



Deletion from the Register.

2. When the Committee is satisfied that —

(a) a person who has made an application under and in
accordance with section 1 is the owner of the dwelling to
which the application relates, and

(b) the dwelling is inscribed in the Register,

the Committee shall delete the inscription relating to that dwelling from the Register.
Citation.

3. This Ordinance may be cited as the Open Market Housing Register

(Deletion of Inscriptions) Ordinance, 2019.



SCHEDULE

Section 1
¢
»km=. | The Office of the HR 2
$= | Committee for the
Environment & Infrastructure The Open Market Housing Register
(Guernsey), Law 2016
APPLICATION FOR DELETION OF A DWELLING FROM THE HOUSING REGISTER
1. Name of OWNeEr(S) Of the AWEIIING .......eoueeeeeeee e s s saenaes
2. Address of OWNer(s) of the AWEIIING ......cecue e e e ste st st e e e
........................................................................................ POSTCOAE.....coe ettt
3. Situation, name and/or number of dwelling to which this application relates if different from
ADOVE .ottt ettt b et e be et eheeheeaeesaesben e et eheeaesabaesaesbenne et sheeteenees
.................................................................................... POSTCOAE ...ttt
4, Previous name of dwelling if changed By YOU .......cccueiiirininieee e
5. Cadastre NO.......cov e
6. Date of inscription of dwelling in HOUSING REGISTEN......cccivviiiieeieece et
OWNEI'S SIBNATUIE ..ottt et st r e e e st b e Date oo
OWNEI'S SIBNATUIE ..ottt et st et s e e e st e e Date oo

If the dwelling is Company-owned the Signatory must be duly authorised and must state his or her
capacity.

HR2 — Deletion of a Dwelling from the Housing Register_V2_May 2019
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P.2019/85

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE COMMITTEE FOR ECONOMIC DEVELOPMENT

FINANCIAL SERVICES OMBUDSMAN: NEW FUNDING STRUCTURE

The States are asked to decide:-

Whether, after consideration of the Policy Letter, entitled “Financial Services Ombudsman:
New Funding Structure”, dated 16t August, 2019, of the Committee for Economic
Development, they are of the opinion:-

1. To amend the Financial Services Ombudsman (Bailiwick of Guernsey) Law, 2014 and
The Financial Services Ombudsman (Case Fee and Levies (Bailiwick of Guernsey)
Order 2015, specifically to provide that the same annual levy can be applied to
similar financial services providers in the Bailiwicks of Guernsey and Jersey.

2. To amend Schedule 2 of the Financial Services Ombudsman (Bailiwick of Guernsey)
Law, 2014 to allow for the amalgamation of the finances of the Offices of Financial
Services Ombudsman in Jersey and Guernsey.

The above Propositions have been submitted to Her Majesty's Procureur for advice on any
legal or constitutional implications in accordance with Rule 4(1) of the Rules of Procedure of
the States of Deliberation and their Committees.
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

COMMITTEE FOR ECONOMIC DEVELOPMENT

FINANCIAL SERVICES OMBUDSMAN: NEW FUNDING STRUCTURE

The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port

16 August 2019

Dear Sir

1. Executive Summary

1.1 The Channel Islands Financial Service Ombudsman (“CIFO”) is the joint
operation of two statutory ombudsman roles, established in the Channel
Islands by the Financial Services Ombudsman (Bailiwick of Guernsey) Law, 2014
and the Financial Services Ombudsman (Jersey) Law 2014 (the “Legislation”).

1.2 CIFO provides an independent dispute resolution service for unresolved
complaints involving financial services provided in, or from, Jersey, Guernsey,
Alderney and Sark.

1.3 Under the current funding structure, income and expenses of the two offices is
shared equally between the two islands.

1.4  The Legislation and Memorandum of Understanding (the “MOU”) between
Guernsey and Jersey established, from the outset, that CIFO would need to
carry out a review of its funding within a few years of commencing operations,
once its caseload was better understood.

1.5 CIFO has conducted a major funding review exercise. In letters dated 18™ July

2018 to the Committee for Economic Development in Guernsey and the
Minister for Economic Development, Tourism, Sport and Culture in Jersey, CIFO
confirmed its desire to adopt a new funding model, reflecting a change to the
methodology of calculating the annual levy. CIFO has requested that the
political authorities in Guernsey and Jersey consider taking the necessary steps
to update the MOU and the Legislation, to give effect to the same.



2.1

2.2

2.3

2.4

2.5

2.6

CIFO funding structure

The current costs of CIFO are met by the financial services providers falling
within its scope, through annual levies and cases fees, in accordance with the
relevant legislation in both Guernsey and Jersey.

Case fees are payable by financial services providers in respect of any
complaint, in relation to services provided, referred to CIFO, whether or not the
same is upheld.

Aligned to international good practice, and to avoid creating any barriers to
access for consumers, no fees are payable by complainants who escalate their
complaints to CIFO for review.

Pursuant to the MOU, the total amount required from relevant financial
services providers, each year, is currently raised equally from each island, with
operating costs, for the two offices, also being shared equally. The basis for the
current 50:50 income split is set out in the Financial Services Ombudsman (Case
Fee and Levies) (Bailiwick of Guernsey) Order 2015. This was recently extended
for a further year, to the end of 2019, by:

e the Financial Services Ombudsman (Bailiwick of Guernsey) (Amendment)
Ordinance, 2018; and

e the Financial Services Ombudsman (Case Fee and Levies) (Bailiwick of
Guernsey) (Amendment) Order, 2018 (the “Order”).

CIFQ’s levies are payable by ‘registered providers’, as defined in the Order.
Broadly, these are providers that, in relation to their carrying out ‘relevant
financial services business’?, are required to register with the Guernsey
Financial Services Commission (“GFSC”), or are licensed or hold a certificate or
permit under relevant regulatory laws. To facilitate the issuance of annual levy
notices, the GFSC provides CIFO with relevant data on registered providers.

The total amount to be raised by levies is first split equally between the two
islands, so that 50% is payable by registered providers in Guernsey and 50% is
payable by registered providers in Jersey.

L Article 5.

2 As defined in section 9 of the Financial Services Ombudsman (Bailiwick of Guernsey) Law, 2014. In
Guernsey, sectors of activity include (i) banking, (ii) insurance (including intermediation), (iii) investment
(specifically those entities licensed for advising, managing or dealing in connection with a category 2
controlled investment under The Protection of Investors (Bailiwick of Guernsey) Law, 1987) and fund
services providers of Class A funds and (iv) money services and credit providers that are required to
register with the Guernsey Financial Services Commission under the Registration of Non-Regulated
Financial Services Business (Bailiwick of Guernsey) Law, 2008.



2.7

2.8

2.9

3.1

3.2

3.3

3.4

Within each island, half of its share (equal to 25% of the total levy income) is
shared equally amongst the licensed banks. The other half (also 25% of the
total levy) is shared equally among the remaining relevant financial services
providers.

Registered providers operating in sectors in which a levy is payable, and which
have been sent a levy notice, can apply for a zero-rating if, throughout the year,
they could not give rise to an eligible complaint for the following reasons:

e they do not carry on relevant financial services business in, or from, the
Bailiwick of Guernsey, or are sufficiently unlikely to do so; or

e they do not do business with eligible complainants, or are sufficiently
unlikely to do so.?

Due to the fact that the numbers of licensed banks, and other relevant financial
services providers, in both islands are not identical, the outcome of this process
is that individual financial services providers providing equivalent services in
the two islands do not pay the same levies in both islands.

Proposal

In response to CIFQ’s request, it is proposed to amend the Financial Services
Ombudsman (Bailiwick of Guernsey) Law, 2014 (the “Law”) and The Financial
Services Ombudsman (Case Fee and Levies (Bailiwick of Guernsey) Order 2015,
specifically to provide that the same annual levy can be applied to similar
financial services providers in both Bailiwicks.

It is proposed that the weighting of the total levy between the banking and
non-banking sector, whereby the banks pay a higher proportion on account of
their greater usage, should continue.

The total amount raised in levies, in each island, would then relate to the
number of levy payers in each island, rather than the current 50:50 split.

It is further proposed that Schedule 2 of the Law is amended to allow for the
amalgamation of the finances of the Offices of Financial Services Ombudsman
(“OFSOs”) in Jersey and Guernsey. This, in conjunction with relevant
amendments to the MOU, would remove the need to create complex
provisions in respect of the sharing of costs between the OFSOs and the
management of the financial reserves in the Legislation.

3 CIFO has also given automatic zero-rating, for the 2019 levy, to certain activities or categories of
providers that could not, or are sufficiently unlikely to, generate eligible complaints.



4. Compliance with Rule 4

4.1 Rule 4 of the Rules of Procedure of the States of Deliberation and their
Committees sets out the information which must be included in, or appended
to, motions laid before the States.

4.2 In accordance with Rule 4(1), the Propositions have been submitted to Her
Majesty’s Procureur for advice on any legal or constitutional implications. She
has advised that there is no reason in law why the Propositions should not to
be put into effect.

4.3 In accordance with Rule 4(4) of the Rules of Procedure of the States of
Deliberation and their Committees, it is confirmed that the propositions above
have the unanimous support of the Committee.

Yours faithfully

C Parkinson
President

A C Dudley-Owen
Vice-President

J 1 Mooney
N Inder
D de Lisle
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President

Policy & Resources Committee
Sir Charles Frossard House

La Charroterie

St Peter Port

Guernsey

GY1 1FH

23" August 2019

Dear Deputy St Pier

Guernsey Registry
PO Box 451
Fountain Street
St Peter Port

GY1 3GX

+44 (0) 1481 743800
WWW.ZO0V.gg

Preferred date for consideration by the States of Deliberation (the “States”)

In accordance with Rule 4(2) of the Rules of Procedure of the States of Deliberation and their
Committees, the Committee for Economic Development (the “Committee”) requests that the
policy letter entitled “Financial Services Ombudsman: New Funding Structure” (the “Policy
Letter”) be considered at the States’ meeting to be held on 25" September 2019.

The current funding structure for the Channel Islands Financial Services Ombudsman (“CIFO”)
is currently in place until 31t December 2019. The Committee requests that the Policy Letter,
which proposes a new funding structure for 2020, be considered by the States at the earliest

opportunity.

Yours sincerely

.

Deputy C Parkinson

President
Committee for Economic Development

Page 1of 1
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE COMMITTE FOR ECONOMIC DEVELOPMENT
AMENDMENTS TO COMPANIES LAW
The States are asked to decide: -

Whether, after consideration of the Policy Letter dated 4™ July, 2019, of the Committee
for Economic Development, they are of the opinion:-

1. To agree to that the amendments set out in the Policy Letter be made to the
Companies (Guernsey) Law, 2008.

2. To direct the preparation of such legislation as may be necessary to give effect
to those amendments.

The above Propositions have been submitted to Her Majesty's Procureur for advice on
any legal or constitutional implications in accordance with Rule 4(1) of the Rules of
Procedure of the States of Deliberation and their Committees.
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE COMMITTEE FOR ECONOMIC DEVELOPMENT

AMENDMENTS TO COMPANIES LAW

The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port

4t July, 2019

Dear Sir,

1 Executive Summary

1.1 As part of its monitoring and review of the Companies (Guernsey) Law, 2008
(the “Law”), the Committee for Economic Development (the “Committee”)
issued a consultation in June 2018, reflecting feedback received from industry.

1.2 This Policy Letter recommends a number of amendments to the Law which are
intended to address certain issues, which have been identified, and to
introduce changes to ensure that the Law continues to best serve the needs of
the local business community.

2. Background

2.1 The Law was introduced in 2008 and the Committee has continued to keep it

under review, to ensure that it keeps pace with the needs of local business and
to respond to developments in other jurisdictions. As such, numerous
amendments have been made to the Law during the 10 years in which it has
been in force. Ordinances in 2013, 2014 and 2015 implemented Resolutions of
the States of Deliberation (the “States”) in November 20122, following a major
post implementation review of the Law. Further amendments have been
made, by regulation, in a number of areas following consideration of discrete

! The Companies (Guernsey) Law, 2008 (Amendment) Ordinance, 2013; Companies (Guernsey) Law,
2008 (Amendment) Ordinance, 2014 and Companies (Guernsey) Law, 2008 (Amendment) Ordinance,

2015.

2 Bjllet d’Etat XXIIl of 2012, Article VII



2.2

2.3

4.1

4.2

4.2.1

4.2.2

issues.

As part of its ongoing monitoring and review of the Law, a consultation was
issued by the Committee in June 2018, reflecting feedback received from
industry. This Policy Letter recommends a number of amendments to the Law
as a result of consideration of the consultation feedback.

The proposed amendments are detailed in paragraph 4 below.

Consultation

The Committee has engaged in a consultation process with the Commercial Bar
Association, the Guernsey Financial Services Commission and the Registrar of
Companies (the “Registrar”), as well as inviting responses from members of the
public.

Proposed amendments to the Companies Law

Section 25 - Application to change name

Section 25 of the Law provides that a company may apply to the Registrar to
change its name, and any application must be accompanied by a special
resolution authorising that change of name. The Committee proposes that this
section be amended to include provisions allowing a company to authorise a
change of name by other means, (for example a board resolution), if provided
for in the company’s articles. The Committee believes that companies would
welcome the greater flexibility this would afford.

Section 52A - Conversion of a cell of a protected cell company into a non-
cellular company

Section 52A was inserted into the Law in September 2015, reflecting demand
from local industry. It provides for a cell of a protected cell company to be able
to convert into, and incorporate as, a non-cellular company. Section 52A(3)
provides that if cell shares have been issued in respect of a cell, the holders of
those shares must give the requisite consent to the matters identified in
subsections (a) to (f). The mechanism in section 52A(3) was designed to allow
cell shareholders to be able to approve a conversion even where, for example,
they do not constitute a single class or where cell shares had no voting rights.

By virtue of section 52A(3) of the Law, for the purposes of that subsection the
holders of the cell shares are considered to have given consent only if the
holders of not less than 75% in number of those shares give their written
consent, or consent is given at a meeting on a show of hands by not less than
75% of the holders of those shares who vote in person, or by proxy.



4.2.3

4.2.4

4.2.5

4.3

However, there is presently no provision for poll voting under section 52A(3) of
the Law and other provisions relating to poll voting on resolutions do not apply,
as the requisite consent mechanism is not a shareholder resolution. On a show
of hands, each member present has one vote without regard to the number of
shares held by him personally or as a proxy holder for a third party.
Accordingly, no matter how many proxies a member may hold he will have only
one vote on a show of hands. In such a scenario, shareholders holding a small
minority stake could potentially block any proposed consent, despite another
party holding proxies representing more than 75% of relevant shareholders
voting in favour of the consent. As such, the Committee proposes that section
52(A) of the Law be amended to permit a poll of cell shareholders to be held, or
demanded, on a proposal to convert a cell into a non-cellular company.

The Committee also considers it desirable to replicate the effect of certain
other provisions of the Law relating to polls on resolutions, as set out in
paragraphs a — e below, so that equivalent requirements apply to requisite
consent under section 52A(3) including:

a. that requisite consent would be considered to have been given where
consent is given by the holders of cell shares representing not less than 75%
of the total voting rights of cell shareholders who, being entitled to do so,
vote in person or by proxy (replicating section 178(5) of the Law);

b. that where requisite consent is given on a poll taken at a meeting, each cell
shareholder has one vote in respect of each share and every proxy present
who has been duly appointed has the same number of votes that the
member would have (replicating section 191(3) of the Law);

c. that restrictions on signifying requisite consent on polls are void (replicating
the effect of section 193 of the Law); and

d. that votes in respect of multiple shares may be split (replicating section 196
of the Law).

The Committee additionally considers that the Law should be amended to
make it clear that there is no requirement that all members sign the
memorandum of incorporation of a new cellular company as part of a
conversion pursuant to section 52A. This is due to the impracticality of
obtaining all shareholders signatures, not least where one or more cell
shareholders have not consented to the conversion.

Section 110 - Court sanction for compromise or arrangement

Section 110 of the Law provides that a majority in number, representing 75% in
value, of the members or class of members, or creditors or class of creditors, of
a company must agree a compromise or arrangement, in order for an
application to be made to the Court to sanction that compromise or



4.4

441

4.4.2

4.5

45.1

4.5.2

arrangement. The Committee proposes that wording be inserted into this
section to clarify that the reference to 75% in value applies to creditors and
that in respect of members, the requirement is members representing 75% of
voting rights.

Section 136 - Requirement for an incorporated cell company and each cell to
have the same directors

Section 136 of the Law currently requires that each director of an incorporated
cell company must also be a director of each of its incorporated cells, and that
no person may be a director of an incorporated cell unless he is a director of its
incorporated cell company. The Committee is of the view that this restriction
does not always allow an incorporated cell company to appoint the most
appropriate directors and that removing this restriction would allow experts in
a particular field relating to the business of an individual cell to be appointed to
the board, without needing to be appointed to the board of the incorporated
cell company, or to any other individual cell. As such the Committee
recommends that the requirement for an incorporated cell company and each
of its incorporated cells to have the same board be removed.

The Committee further proposes amendment of sections 241, 246, 253 and 261
of the Law so that the duty to keep accounting records lies with the
incorporated cell and the directors of an incorporated cell are responsible for
preparing the accounts of that cell, delivering accounts and reports to
members, and appointing, etc., an auditor; rather than those duties and
functions falling to the incorporated cell company and/or its directors, as is
currently the case.

Sections 224 and 226 - Notice required of the appointment and termination of
the authority of proxies

Section 224(2)(c) and section 226(6)(c) of the Law make void any provision of a
company'’s articles of incorporation requiring notice of the appointment and
termination of the authority of proxies to be received by the company earlier
than the time at which the poll was demanded, where the poll is taken not
more than 48 hours after it was demanded.

When the Companies Law was drafted, these sections replicated sections 327
and 330 of the UK Companies Act 2006 (“UK Act”). Sub-sections 327(2)(c) and
330(6)(c) of the UK Act were never brought into force in the UK and were
repealed by paragraph 30 of Schedule 6 to the UK Deregulation Act 2015 as the
UK Government considered these to be drafting errors. The policy intention is
to remove these provisions as they are causing difficulties in respect of
company administration.



4.6

4.6.1

4.6.2

4.6.3

4.6.4

Section 260 - Qualification for appointment as an auditor

Section 260 of the Law governs qualification for appointment as an auditor of a
Guernsey company. It sets out a requirement, in order to be appointed auditor
of a Guernsey company, that partnerships and bodies corporate must be
controlled by ‘qualified individuals’ (defined in section 260(1) of the Law as
individuals who are members of one of the specified British or Irish supervisory
accountancy bodies, or who are for the time being authorised by the
Committee).

‘Control’ is defined, in section 260(8) of the Law as “entitlement to exercise a
majority of the votes cast (a) in the case of a partnership, at any meeting of the
partners [or members] or other management body, and (b) in the case of a
body corporate, at any meeting of the members or directors or other
management body”.

The Committee believes that these requirements should be amended so that a
partnership and body corporate would be qualified to act as an auditor of any
Guernsey company where control rests with any of the following:

a. qualified individuals;

b. individuals who hold a qualification to audit accounts under the law of a
European Economic Area member state other than the United Kingdom or
the Republic of Ireland;

c. partnerships or bodies corporate which are themselves controlled by
qualified individuals;

d. partnerships or bodies corporate accepted by an ‘appropriate body’, as
defined in section 260(8) of the Law, as being qualified for appointment as
auditors of companies incorporated in the United Kingdom or Ireland;

e. any combination of the above;

as long as each person responsible for the conduct of an audit of a company is a
‘qualified individual’.

The Committee also proposes that the power of the Committee to authorise an
individual for the time being under section 260(1)(b) of the Law should be
extended so that the Committee may also authorise a partnership or body
corporate. The Committee further proposes that a power be inserted for the
Committee to make regulations prescribing a fee payable to the Committee by
any person or body making an application pursuant to section 260(1)(b). The
Committee also proposes the inclusion, for the avoidance of doubt, that any
authorisations granted under section 260(1)(b) are subject to such terms and
conditions as the Committee sees fit.
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Section 283 - Conversion of shares to stock

The Companies (Guernsey) Law, 1994, permitted both conversion of shares into
stock and reconversion of that stock into paid-up shares of any denomination.
When the Law was enacted, the conversion of shares into stock was prohibited
by section 283. However, in the last round of amendments to the Companies
Law, industry feedback was that the ability to use stock conversion was useful,
particularly in share reorganisations, and respondents to the consultation
supported permitting conversion of shares into stock. Section 283 of the
Companies Law was therefore amended, with effect from 3™ September, 2015,
so that conversion of shares to stock was permitted.

This provision has been the subject of some debate and the Committee
consequently wished to consult on whether it is appropriate for this provision
to remain in the Law, or be repealed. The Committee has received detailed
feedback and analysis from respondents and, following careful consideration of
those responses, the Committee agrees that the ability to convert shares to
stock in the Law is unnecessary and consequently, section 283 should be
amended to reflect this.

Section 306(a) — Shares in lieu of dividends

Section 306(a) currently requires that any offer of shares in lieu of dividends be
made to all shareholders of the same class. The Committee understands that
this provision causes problems as some jurisdictions restrict the ability to make
offers of shares in lieu of dividends. The Committee therefore proposes
inserting a qualification in section 306 so that companies may make the offer
by other means, such as by notice in La Gazette Officielle, should the
jurisdiction in which the shareholder is resident prohibit or restrict the making
of an offer of shares in lieu of dividends.

Sections 312-314 — Terms of purchase by a company of its own shares

Under section 314 of the Law, a company may presently only acquire its own
shares in pursuance of a contract authorised in advance by way of a special
resolution. This is to prevent one shareholder receiving excessive consideration
for the shares, from the company, at the expense of the other shareholders.
The Committee understands that such concerns do not arise where the shares
are held by an employee share scheme and as such proposes that the Law be
amended to provide that a company only need require member approval by
way of ordinary resolution to the purchase of the shares, and the minimum and
maximum amounts to be paid, but not authorisation of specific terms of each
acquisition, if such acquisition is for the purposes of an employee share
scheme, and is off market. This would reflect the position in England.
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Section 313 — Compulsory purchase by a company of its own shares

Section 313(3) of the Law requires that a company must obtain the consent of
the shareholders whose shares are being acquired, in an acquisition by a
company of its own shares. The need for consent in section 313 of the Law
represents a departure from provisions that existed previously, in the
Companies (Guernsey) Law, 1994, pursuant to which compulsory purchases
were permitted without consent, if a company was authorised to do so by
virtue of (a) its memorandum and articles, (b) the terms and conditions on
which the relevant shares were issued, or (c) the share subscription agreement.

The Committee is advised that this additional express requirement for
shareholder consent creates an additional hurdle for the creation of the right to
acquire shares but does not increase shareholder protection. As such, the
Committee proposes to repeal section 313(3) of the Law.

Section 314 - Purchase by a company of its own shares (‘off market’ acquisition)

Section 314 of the Law deals with authority for the ‘off market’ purchase, by a
company, of its own shares. A company may acquire its own shares, other than
under a market acquisition under section 315 of the Law, in pursuance of a
contract authorised in advance by a special resolution of the company. Subject
to a requirement that the authority must state a date on which it is to expire,
the authority may also be varied, revoked or renewed by special resolution of
the company.

‘On market’ acquisitions by a company of its own shares are governed by
section 315 of the Law and only require authorisation by ordinary resolution, or
by the company’s memorandum or articles of incorporation.

The Committee proposes that the Companies Law be amended to align the
requirement for ‘on market’ acquisitions with the position for ‘off market’
acquisitions by enabling authorisation of ‘off market” purchases of own shares
by ordinary, instead of special, resolution.

Section 337 - Right of transferee to acquire shares

Part XVIII of the Law deals with takeovers and section 337 of the Law sets out
the percentage of shares of a company that would enable a transferee to issue
a notice to acquire to dissenting shareholders and the relevant periods of time
in which a notice to acquire may be issued.

Section 337 currently provides that the last date on which an offer made under
that section can be approved or accepted must have passed before a notice, to
acquire, can be given. Consequently, a takeover cannot progress even if the
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90% threshold has been reached prior to this date. The Committee proposes
that this restriction is removed.

Additionally, section 337(7) of the Law provides that shares purchased during
the bid period do not count towards the 90% threshold. The Committee
recommends amending this section so that purchases during the bid period do
count towards the relevant share threshold, provided that the price paid for
shares, so acquired, does not exceed the offer price. This would make the Law
more consistent with other jurisdictions, including the UK.

Section 498A — Retention of copies of records in electronic form

Section 498A was introduced with effect from 3™ September 2015 following
the move to an electronic register of companies under the Law. Section
498A(1) states that the Registrar may destroy or dispose of original documents
received or issued for the purposes of the Law provided that an electronic copy
is kept and, if the document was not originally sent electronically, the original
hard copy is kept for three years.

The Committee considers it unnecessary for the Registrar to retain hard copy
documents alongside an electronic copy and therefore considers it appropriate
to amend Section 498A of the Companies Law to remove the requirement for
an original hard copy document to be kept for three years.

Additional information and amendments

Whilst many of the proposed changes outlined above are expressed in precise
terms and by reference to specific sections and sub-sections of the Law, the
Committee does not intend that the suggested wording, or location of
amendments, should to fetter the discretion of the draftsman in identifying the
most appropriate way of implementing the desired amendment. In general, it
is the substance of the proposals that is important, not the precise wording or
the precise mechanism for implementation.

In addition to the specific amendments identified above, there are a number of
typographical matters, corrections, clarifications, consequential and minor
amendments which will be addressed in the amended Law, which the
Committee does not believe will substantively alter the provisions of the Law
and which have not been specifically set out in this Policy Letter in the interests
of brevity.

Resources

No resourcing issues have been identified, outside of the required drafting of
legislation.



6 Compliance with Rule 4
In accordance with Rule 4(4) of the Rules of Procedure of the States of
Deliberation and their Committees, it is confirmed that the propositions above
have the unanimous support of the Committee.

Yours faithfully

C Parkinson
President

Vice-President
A C Dudley-Owen

J 1 Mooney

N Inder
D de Lisle
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

POLICY & RESOURCES COMMITTEE

THE MATRIMONIAL CAUSES LAW (GUERNSEY), 1939, AMENDMENT

The States are asked to decide:-

Whether, after consideration of The Matrimonial Causes Law (Guernsey), 1939,
Amendment Policy Letter dated #6August 2019 they are of the opinion:-

1. ¢2 | LIINBGS (KS t NReeMairimoRi& Causes (Gusryiséy) (i f SR
6! YSY RYSYy ( 0and tb authorise the Baliff to present a most humble
petition to Her Majesty praying for Her Royal Sanction thereto, noting that the
two proposals relating to document duty and pension sharing are not included
for the reasons set out in section 3 of the Policy Letter - The Matrimonial Causes
Law (Guernsey), 1939 Amendment.

2. To direct the Policy & Resources Committee, in consultation with the relevant
Committees of the States of Deliberation, to consider the matters relating to
pensions noted in section 9.1 of this Policy Letter - The Matrimonial Causes Law
(Guernsey), 1939 Amendment, and whether they should be considered for
prioritisation during the next term as part of the Future Guernsey Plan.

The above Propositions have been submitted to Her Majesty's Procureur for advice on
any legal or constitutional implications in accordance with Rule 4(1) of the Rules of
Procedure of the States of Deliberation and their Committees.
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