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THE REHABILITATION OF OFFENDERS (BAILIWICK OF GUERNSEY)
LAW, 2002 (EXCEPTIONS AND COMMENCEMENT) ORDINANCE, 2004

The States are asked to decide:-

I.-  Whether they are of opinion to approve the draft Ordinance entitled “The
Rehabilitation of Offenders (Bailiwick of Guernsey) Law, 2002 (Exceptions and
Commencement) Ordinance, 2004”, and to direct that the same shall have effect as an
Ordinance of the States.

THE SUNDAY TRADING (AMENDMENT) ORDINANCE, 2004
The States are asked to decide:-

I1.- Whether they are of opinion to approve the draft Ordinance entitled “The Sunday
Trading (Amendment) Ordinance, 2004”, and to direct that the same shall have effect
as an Ordinance of the States.

THE SUPPLEMENTARY BENEFIT (IMPLEMENTATION) (AMENDMENT)
ORDINANCE, 2004

The States are asked to decide:-

III.-  Whether they are of opinion to approve the draft Ordinance entitled “The
Supplementary Benefit (Implementation) (Amendment) Ordinance, 2004”, and to
direct that the same shall have effect as an Ordinance of the States.

THE SOCIAL INSURANCE (RATES OF CONTRIBUTIONS AND BENEFITS,
ETC) ORDINANCE, 2004

The States are asked to decide:-
IV.- Whether they are of opinion to approve the draft Ordinance entitled “The Social
Insurance (Rates of Contributions and Benefits, etc) Ordinance, 2004”, and to direct

that the same shall have effect as an Ordinance of the States.

THE LONG-TERM CARE INSURANCE (GUERNSEY) (RATES)
ORDINANCE, 2004

The States are asked to decide:-
V.- Whether they are of opinion to approve the draft Ordinance entitled “The Long-

Term Care Insurance (Guernsey) (Rates) Ordinance, 2004”, and to direct that the
same shall have effect as an Ordinance of the States.
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THE FAMILY ALLOWANCES ORDINANCE, 2004
The States are asked to decide:-
VI.- Whether they are of opinion to approve the draft Ordinance entitled “The Family

Allowances Ordinance, 2004”, and to direct that the same shall have effect as an
Ordinance of the States.

THE ATTENDANCE AND INVALID CARE ALLOWANCES ORDINANCE,
2004

The States are asked to decide:-
VIL.- Whether they are of opinion to approve the draft Ordinance entitled “The
Attendance and Invalid Care Allowances Ordinance, 2004”, and to direct that the

same shall have effect as an Ordinance of the States.

THE CENTRAL OUTDOOR ASSISTANCE BOARD REGULATIONS
(AMENDMENT) ORDINANCE, 2004

The States are asked to decide:-
VIIL.- Whether they are of opinion to approve the draft Ordinance entitled “The

Central Outdoor Assistance Board Regulations (Amendment) Ordinance, 2004”, and
to direct that the same shall have effect as an Ordinance of the States.
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TREASURY AND RESOURCES DEPARTMENT

RESIDENCE FOR TAX PURPOSES

The Chief Minister

Policy Council

Sir Charles Frossard House
La Charroterie

St Peter Port

24™ August 2004

Dear Sir

Executive Summary

e The purpose of this Report is to seek an amendment to current legislation which
determines an individual’s residence for tax purposes.

e The reason for seeking the change is that the present rules are complex and not
easily understood.

e Although for the majority of the population the changes will have no effect on their
tax bills, the rentier sector may be affected. However, it is not possible to predict
the overall effect of the proposals on the tax take but the view is that this should be
negligible.

e There are no staffing implications and the simplification should lead to a reduction
in the need for correspondence with the Income Tax Office on residence matters.

Background

For income tax purposes there are three categories of individuals and the amount of
income tax payable may vary according to an individual’s residence status, i.e.

1. Non-residents (broadly persons who live elsewhere, who may visit the island
infrequently but pay Guernsey tax because they derive income from Guernsey
sources).

2. Those who are resident in Guernsey but are not solely or principally resident
(broadly, persons who spend some but not all of their time in the island and have
connections with another territory).
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3. Those who are solely or principally resident in Guernsey (broadly, persons who
live in the island).

The Income Tax (Guernsey) Law 1975 lays down rules for determining whether an
individual is to be treated as resident or solely or principally resident. These rules are
complex and depend on the nature of the accommodation available to the individual and
that individual’s future intentions.

For some time there has been concern at the lack of certainty provided by these rules
and the inequitable results of applying them. A Working Group, consisting of Income
Tax Office staff and representatives from the private sector, was established, and
constructive and detailed discussions have taken place with a number of professional
bodies — principally the Guernsey Society of Chartered & Certified Accountants.

The aim of the proposals

As stated above, the present rules are complex and lead to a lack of certainty. Therefore
it is considered that the present subjective tests should be replaced by an objective test,
depending on the length of time spent in Guernsey or elsewhere.

The current position and the proposals

Non-resident category

e Current position

An individual is considered to be non-resident if he is in Guernsey for 90 days or
less during the calendar year.

An individual who is non-resident for income tax purposes is liable to Guernsey
income tax on income arising in Guernsey, other than Guernsey bank interest and
income from tax exempt collective investment schemes.

If he is employed in Guernsey he is entitled to claim 1/52nd of the personal
allowances for each week or part week in Guernsey that he is so employed.

Alternatively, he may claim a relief known as proportional relief, which depends on
the amount of his Guernsey income compared with his worldwide income.

The nature of the accommodation available to the individual makes no difference to
his tax liability.
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Proposal

No change is proposed regarding the number of days spent in Guernsey. An
individual will continue to be eligible for a proportion of the personal allowances
where appropriate.

Resident category

Current position

An individual who is resident in Guernsey but not solely or principally resident is
liable to Guernsey income tax on income arising in Guernsey and also income
remitted to Guernsey.

He is entitled to a proportion of personal allowances according to the length of time
spent in Guernsey, regardless of status, i.e. whether he is employed, self-employed
or unemployed.

Proportional relief, as described above, may also be claimed.

At present, whether an individual is considered to be resident will depend not only
on time spent in Guernsey but also the nature of his accommodation. Thus there
may be different tax liabilities depending on whether the individual is a house owner
or occupies a bed sit. The view is that this is inequitable.

Proposal

The only test will be the number of days spent in Guernsey.

An individual will be treated as resident in Guernsey in the following
circumstances:

1. he spends 91 days or more in Guernsey during the calendar year; or
2. he is in Guernsey during the calendar year for 35 days or more and, during
the four years immediately preceding, he has been in Guernsey for an average

of 91 days or more.

He may also be considered to be solely or principally resident depending on the
circumstances — see below.

Solely or principally resident category

Current position

An individual who is solely or principally resident in Guernsey is liable to Guernsey
income tax on his worldwide income and entitled to the full personal allowances.
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Although the term solely resident appears in the legislation it is not defined.

Whether an individual is principally resident in Guernsey once again depends to
some extent on the nature of accommodation available to him and on his future
intentions.

An individual can only be treated as principally resident if he is deemed to be
resident in Guernsey.

Proposal

An individual will be treated as solely resident in Guernsey if he is resident in
Guernsey and is not resident elsewhere. He will only be treated as resident
elsewhere if he is in any other territory for a period of 91 days or more during the
calendar year. In other words, the same criteria will be applied to determining
whether an individual is resident in another territory as are applied in determining
whether he is resident in Guernsey.

Notwithstanding that an individual may not be resident solely in Guernsey,
nevertheless he may be treated as principally resident in Guernsey in the following
circumstances:

1. he spends 182 days or more in Guernsey during the calendar year; or

2. heis in Guernsey during the calendar year for 91 days or more and, during
the four years immediately preceding the calendar year, he has been in
Guernsey on average for 182 days or more; or

3. he takes up permanent residence in Guernsey.

An individual will be treated as taking up permanent residence if in the
Jollowing year he is solely or principally resident but, as now, he will only be
treated as principally resident if he is also resident in Guernsey.  He must,
therefore, be in Guernsey for 91 days or more before he will be treated as
principally resident unless exceptionally, he is treated as resident under the
second proposal e.g. he is in Guernsey during the calendar year for 35 days or
more and during the 4 years immediately preceding, he has been in Guernsey
for an average of 91 days or more.

There are some significant changes here as many individuals argue that if they have
a second home elsewhere, or spend significant periods of time outside Guernsey,
they cannot be treated as principally resident. This is in spite of the fact that these
individuals maintain houses in Guernsey and avail themselves of the various
services paid for by the island’s revenues. These changes therefore provide greater
certainty for the future.
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Miscellaneous

Meaning of “day”

In determining the number of days spent in Guernsey during the year, a day shall be
treated as ending at midnight and an individual would therefore be treated as being in
Guernsey if he is in Guernsey at midnight on that day.

Remittances

In general, remittances will include any amounts spent in the island. This may include
amounts spent by cash, cheque or credit card. The onus of proof that any remittances do
not consist of income shall be upon the individual making the remittances.

Conclusion

It is believed that these proposals will provide certainty to individuals and their
professional advisers. Moreover, they would add another measure of simplification to
the Income Tax Law, a policy which the States has been keen to promote.

Recommendation

It is therefore recommended that the States approve the amendments to the Income Tax
Law along the lines contained in this report, to take effect from 1 January 2006.

I should be grateful if you would lay this matter before the States with appropriate
propositions, including one directing the preparation of the necessary legislation.

Yours faithfully

L S Trott
Minister
Treasury and Resources Department

(NB The Policy Council supports the proposals)



1934

The States are asked to decide:-

IX.- Whether, after consideration of the Report dated 24™ August, 2004, of the
Treasury and Resources Department, they are of the opinion:-

1.

That the Income Tax Law be amended, with effect from 1* January, 2006, along
the lines set out in that Report.

To direct the preparation of such legislation as may be necessary to give effect to
their above decision.
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ENVIRONMENT DEPARTMENT

EXTENSION OF PERIOD OF VALIDITY OF RURAL AREA PLAN,
PHASES 1 AND 2

The Chief Minister

Policy Council

Sir Charles Frossard House
La Charroterie

St Peter Port

19" August 2004
Dear Sir

Executive Summary

An extension of validity of the current Rural Area Plans is sought in order to ensure
continued coverage of the Island by Detailed Development Plans prior to the adoption
of a new Rural Area Plan.

Background

The Public Inquiry into the draft Rural Area Plan (Review No. 1) was opened on 2™
December 2003 and closed on 29™ July 2004 after hearing over 1,500 representations.
The Inspector’s Report is now awaited and is expected early 2005. The Report will be
laid before the States at the first practicable opportunity.

The current Rural Area Plans (Phases 1 & 2) continue to have effect until 31% December
2004. In order to prevent a situation whereby the rural area would be left uncovered by
a Detailed Development Plan, it is necessary to extend the period of validity of the
current Plans until such time as the new Plan is adopted.

Recommendations
The Board recommends the States:
To agree that the Rural Area Plan (Phase 1 and Phase 2) shall continue to have effect

until 31% December 2005 or such earlier date as when the States formally adopt a new
Rural Area Plan.
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I should be grateful if you would lay this matter before the States with the appropriate
propositions.

Yours faithfully

Bernard Flouquet
Minister
Environment Department

(NB The Policy Council supports the proposal)
(NB The Treasury and Resources Department has no comment on the proposal)

The States are asked to decide:-

X.-  Whether, after consideration of the Report dated 19% August, 2004, of the
Environment Department, they are of the opinion:-

That the Rural Area Plan (Phase 1 and Phase 2) shall continue to have effect until 31%

December 2005 or such earlier date as when the States formally adopt a new Rural Area
Plan.
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HOME DEPARTMENT

BAILIWICK EXPORT CONTROL LEGISLATION

The Chief Minister

Policy Council

Sir Charles Frossard House
La Charroterie

St Peter Port

15™ September 2004

Dear Sir

Executive Summary

Under the current legislation, exportation of goods from the Bailiwick is prohibited unless
permitted by licence. Under the legislation, it is the export of “goods or goods of any
specified description” which may be regulated. There is no definition of what constitutes
“goods” for the purposes of the legislation. It is therefore arguable that the legislation is
ineffective for the purpose of regulating the export of certain intangible items, such as
information held in a computerised format.

The primary legislation made in 1946 and 1972 does not appear to suit the needs of the
modern era. It is therefore timely and appropriate for the Bailiwick to modernise its export
legislation to ensure that it has an effective export control regime, which enables it to
maintain its position as a responsible jurisdiction in the modern world. Therefore it is
recommended that the legislation is amended to control both the export of goods and
certain intangible items. Additionally the need to amend the current export control
legislation has become more pressing since the recent enactment by Parliament of the
Export Control Act 2002. It would clearly be contrary to the interests of Guernsey and the
Bailiwick as a whole if, for example, harmful technology, which it would be unlawful to
export from the United Kingdom, could be freely exported from the Bailiwick, because the
Bailiwick’s legislation was not as effective as that of the UK’s.

Orders have already been made under the 2002 Act by the Secretary of State and were laid
before Parliament in October of last year. These Orders — (the Export of Goods, Transfer
of Technology and Provision of Technical Assistance (Control) Order, 2003 and the Trade
in Controlled Goods (Control) Order 2003) — introduce a number of measures which are
designed to close certain perceived loopholes in the UK legislative regime and to improve
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and enhance existing control upon, for example, the trafficking and brokering of military
equipment between overseas countries.

The likely resource impact maybe that more licence applications will need to be processed
and possible Enforcement work in relation to any investigations required. There will be
some training requirements and meetings with UK authorities — these would incur the
normal associated costs. It is expected that the legislation will be administered with no
additional staff resources. It is therefore recommended that the States approve the
proposals for Bailiwick-wide legislation based upon the provisions of the United
Kingdom’s Export Control Act, 2002.

The types and classes of goods currently controlled on export and those which any new
legislation is likely to prohibit are very limited. Whilst this list is not exhaustive, it
principally includes goods that are of a military, security and para-military nature and
include arms, ammunition and related materials and any article that could be so used and
goods that could be used for weapons of mass destruction such as explosive-related goods
and technology, certain chemicals, micro-organisms and toxins. The legislation will, as
now, also restrict the export of such things as counterfeit goods, objects of cultural interest,
certain medicines, indecent or obscene articles and endangered species

Current export controls

1. Legislative control of the exportation of goods from the Bailiwick is currently
exercised and given effect as follows:

(a) in relation to Guernsey by Orders made by the Home Department (as successor
to the Board of Administration) under the Import and Export (Control)
(Guernsey) Law, 1946;

(b) in relation to Alderney by Orders made by the States Policy and Finance
Committee under the Import and Export (Control) (Alderney) Law, 1946; and

(c) in relation to Sark by the combined operation of the Orders referred to in sub-
paragraph (a), the Import and Export (Control) (Guemnsey) Law, 1946 and the
Customs and Excise (General Provisions) (Bailiwick of the Guernsey) Law,
1972 (under the latter Law Sark has no appointed port for Bailiwick
import/export purposes).

In very general terms, under the currently applicable legislation, exportation of goods
from the Bailiwick is prohibited unless permitted under a licence granted either by the
Home Department, effectively, in relation to Guernsey and Sark, or by the Policy and
Finance Committee in relation to Alderney.
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2. Under the legislation, it is the export of “goods or goods of any specified description”

which may be regulated. There is no definition of what constitutes “goods” for the
purposes of the legislation.  Consequently, it is arguable that the legislation is
ineffective for the purposes of regulating the transfer of certain intangible items, such
as, for example, information held in purely computer processible format.

It was for this reason, that when the States at their meeting of 25 July 2001 resolved
to enact legislation to implement the EC Regulation for the Control of Exports of
Dual-use Items (which also seeks to control the export of information concerning the
operation of such items), they decided to use powers arising under the European
Communities (Implementation) (Bailiwick of Guernsey) Law, 1946, rather than under
the Import and Export Control (Guernsey) Law, 1946. Using those powers, the States
enacted the European Communities (Implementation of Council Regulation for the
Control of Exports of Dual-use Items) (Guernsey) Ordinance, 2003.

The need for revision of current export control legislation

3.

The primary legislation controlling the export of goods referred to in the preceding
paragraphs of this Letter consists of Laws made in 1946 and 1972. Circumstances
have changed markedly since those times and the provisions of the Laws do not
appear to be entirely adequate to suit the needs of the modern era. It would, therefore,
seem appropriate to amend the legislation so that it may be used as effectively as
possible to control the export of goods and certain intangible items.

The need to amend the current export control legislation has become more pressing
since the recent enactment by Parliament of the Export Control Act, 2002 (the “2002
Act”) a copy of which is annexed to this Letter, for reasons which are set out in the
following paragraphs. The provisions of the Act should enable HM Government to
exercise effective export controls in respect of the United Kingdom. It would clearly
be contrary to the interests of Guernsey and the Bailiwick as a whole if, for example,
harmful technology, which it would be unlawful to export from the United Kingdom,
could be freely exported from the Bailiwick, because the Bailiwick’s legislation was
not as effective as that of the UK’s.

Position in the United Kingdom

5.

Until recently, export controls were exercised in respect of the United Kingdom by
way of powers exercisable by the Secretary of State under the Import and Export and
Customs Powers (Defence) Act, 1939 (the “1939 Act”). The 1939 Act was enacted
upon the outbreak of World War II and was considered at the time to be a temporary
measure to deal with the emergencies of that conflict. However, it has remained in
force ever since, subject to some minor amendments in 1990. (It is perhaps worth
mentioning in passing that certain provisions of the Export Control (Guernsey) Law,
1946 are closely modelled upon those of the 1939 Act).
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In 1996 an official inquiry chaired by Sir Richard Scott into the export of defence
equipment and dual use goods to Iraq and related criminal prosecutions concluded
that the 1939 Act contained a number of limitations. In the light of the conclusions of
the Scott Inquiry, HM Government published proposals for new export control
legislation. Those proposals formed the basis for the provisions of the 2002 Act
which received Royal Assent on 24 July 2002. The Act establishes a new legislative
framework, in particular, for strategic export control. Under the new Act there are
new order making powers that allow HM Government to introduce controls on:

(a) the exportation of goods;

(b) the transfer of technology by any means;

(c) the provision of technical assistance overseas; and

(d) trade between overseas countries (often referred to as trafficking and brokering).
The 2002 Act contains restrictions on the categories of goods, technology, or
technical assistance which may be brought under control, such that controls may
normally only be introduced on goods, technology or technical assistance:

(a) where this is required to give effect to European Community provisions;

(b) where this is required to give effect to other international obligations of the UK
or

(c) as permitted by the Schedule to the Act.

The Schedule provides for controls on military equipment and technology and
controls on items whose export, transfer etc risks the creation of certain effects, such
as contributing to human rights abuses or the development of weapons of mass
destruction.

Orders made under the Export Control Act 2002

8.

Orders have already been made under the 2002 Act by the Secretary of State and were
laid before Parliament in October of last year. These Orders (the Export of Goods,
Transfer of Technology and Provision of Technical Assistance (Control) Order, 2003
and the Trade in Controlled Goods (Control) Order 2003) introduce a number of
measures which are designed to close certain perceived loopholes in the UK
legislative regime and to improve and enhance existing control upon, for example, the
trafficking and brokering of military equipment between overseas countries.
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Amendments to Bailiwick export control legislation

9.

10.

11.

It is therefore necessary for the Bailiwick to update its export control legislation to
ensure that the islands have modern and effective controls consistent with those in
place in the UK. HM Government is anxious that all British territories are in a
position to exercise effective up to date export controls. Meetings between
representatives of Guernsey’s Customs and Immigration Department and the Law
Officers and representatives of the relevant UK authorities have already take place.
During the course of those meetings the UK authorities have explained in detail the
need for modern legislation and the necessity generally for all British territories to be
in a position to implement effective controls. From those discussions, it has become
apparent that it would be desirable to amend the primary legislation referred to above
by means of a Bailiwick-wide Law in broadly similar terms to the UK Export Control
Act, 2002. The Crown Dependencies of Jersey and the Isle of Man are also in the
advanced stages of progressing similar export legislation.

In very broad terms, such a Law would enable the Home Department, in relation to
Guemnsey and (subject to the consent of the States of Alderney and the Chief Pleas of
Sark) Alderney and Sark, to make control orders relating to:

(a) the exportation of goods of any description;
(b) the transfer of technology of any description;

(c) the provision of technical assistance (i.e. services provided in connection with
the development, production or use of any goods or technology); and

(d) trade controls in relation to goods of any description (i.e. controls relating to
international trafficking and brokering of prohibited and regulated goods).

The powers referred to above would only be exercisable in respect of the Bailiwick in
similar circumstances as parallel powers are currently exercised under the 2002 Act in
respect of the United Kingdom (see paragraph 7 of this Letter and section 5 of the
annexed 2002 Act). Where there is no reason to control the export of goods, which is
mostly the case, such goods would be exempted from control under the legislation. It
is anticipated that the powers would be used to control the export of goods only where
it is necessary, as is currently the case, and to replicate (in respect of the Bailiwick)
export controls introduced in respect of the United Kingdom.

The authorities of Alderney and Sark have been consulted regarding this matter and
are in agreement with this States Report.
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Recommendation

The Home Department recommends the States to approve the proposals for Bailiwick-wide
legislation based upon the provisions of the United Kingdom’s Export Control Act, 2002,
as set out in paragraph 10 of this States Report.

I would be grateful if you would lay this matter before the States with appropriate
propositions including one directing the preparation of legislation.

Yours faithfully

M W Torode
Minister
Home Department
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Schedule - Categories of goods, technology and technical assistance

An Act to make provision enabling controls to be imposed on the exportation of goods, the
transfer of technology, the provision of technical assistance overseas and activities
connected with trade in controlled goods; and for connected purposes.

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament
assembled, and by the authority of the same, as follows: -

1 Export controls

(1) The Secretary of State may by order make provision for or in connection with the
imposition of export controls in relation to goods of any description.

(2) For this purpose "export controls", in relation to any goods, means the prohibition or
regulation of their exportation from the United Kingdom or their shipment as stores.
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Goods may be described in the order wholly or partly by reference to the uses to
which the goods, or any information recorded on or derived from them, may be put.

The power to impose export controls is subject to section 5.

The Secretary of State may by order make provision in connection with any controls
that may be imposed by a directly applicable Community provision on the
exportation of goods.

For the avoidance of doubt, export controls may be imposed in relation to the
removal from the United Kingdom of vehicles, vessels and aircraft (as an exportation
of goods), whether or not they are moving under their own power or carrying goods
or passengers.

Transfer Controls

The Secretary of State may by order make provision for or in connection with the
imposition of transfer controls in relation to technology of any description.

For this purpose "transfer controls", in relation to any technology, means the
prohibition or regulation of its transfer-

(a) by a person or from a place within the United Kingdom to a person or place
outside the United Kingdom;

(b) by a person or from a place outside the United Kingdom to a person who, or a
place which, is also outside the United Kingdom (but only where the transfer is
by, or within the control of, a United Kingdom person);

(b) by a person or from a place within the United Kingdom to a person who, or a
place which, is also within the United Kingdom (but only where there is reason
to believe that the technology may be used outside the United Kingdom); or

(d) by a person or from a place outside the United Kingdom to a person or place
within the United Kingdom (but only where the transfer is by, or within the
control of, a United Kingdom person and there is reason to believe that the
technology may be used outside the United Kingdom).

Technology may be described in the order wholly or partly by reference to the uses to
which it may be put.

The power to impose transfer controls is subject to section 5.
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The Secretary of State may by order make provision in connection with any controls

that may be imposed by a directly applicable Community provision on the transfer of
technology.

In this Act-

"transfer", in relation to any technology, means a transfer by any means (or
combination of means), including oral communication and the transfer of goods on
which the technology is recorded or from which it can be derived, other than the
exportation of such goods; and

"technology" means information (including information comprised in software) that
is capable of use in connection with-

(a) the development, production or use of any goods or software;

(b) the development of, or the carrying out of, an industrial or commercial activity
or an activity of any other kind whatsoever.

Technical assistance controls

The Secretary of State may by order make provision for or in connection with the
imposition of technical assistance controls in relation to technical assistance of any
description.

For this purpose-

"technical assistance controls", in relation to any technical assistance, means the
prohibition or regulation of participation in the provision outside the United Kingdom
of that technical assistance; and

"technical assistance" means services which are provided or used, or which are
capable of being used, in connection with the development, production or use of any

goods or technology.

Technical assistance may be described in the order wholly or partly by reference to
the uses to which it (or the goods or technology in question) may be put.

The power to impose technical assistance controls-

(a) shall only be exercised for the purpose of imposing controls corresponding to or
connected with-

(1) any export controls or transfer controls imposed under section 1 or 2; or
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(i1) any controls imposed by a directly applicable Community provision on the
exportation of goods or the transfer of technology; and

(b) is subject to section 5.

For the purposes of subsection (1) a person participates in the provision of technical
assistance outside the United Kingdom if-

(a) he provides technical assistance outside the United Kingdom or agrees to do so;
or

(b) he makes arrangements under which another person provides technical
assistance outside the United Kingdom or agrees to do so.

The Secretary of State may by order make provision in connection with any controls
that may be imposed by a directly applicable Community provision on participation
in the provision of technical assistance.

Technical assistance controls may be imposed on acts done outside the United
Kingdom, but only if they are done by a person who is, or is acting under the control
of, a United Kingdom person.

Trade controls

The Secretary of State may by order make provision for or in connection with the
imposition of trade controls in relation to goods of any description.

For this purpose "trade controls", in relation to any goods, means the prohibition or
regulation of-

(a) their acquisition or disposal;
(b) their movement; or

(c) activities which facilitate or are otherwise connected with their acquisition,
disposal or movement.

Goods may be described in the order wholly or partly by reference to the uses to
which the goods, or any information recorded on or derived from them, may be put.

The power to impose trade controls-
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(a) shall only be exercised for the purpose of imposing controls corresponding to or
connected with-

(i) any export controls or transfer controls imposed under section 1 or 2; or

(i1) any controls imposed by a directly applicable Community provision on the
exportation of goods or the transfer of technology; and

(b) 1is subject to section 5.

The Secretary of State may by order make provision in connection with any controls
that may be imposed by a directly applicable Community provision on, or on
activities which facilitate or are otherwise connected with, the acquisition, disposal or
movement of goods.

For the purposes of this section-

(a) a person acquires goods if he buys, hires or borrows them or accepts them as a
gift; and

(b) aperson disposes of goods if he sells, lets on hire, lends or gives them.
For the purposes of this section-

(a) the making of an agreement with another to acquire, dispose of or move goods,
and

(b) the making of arrangements under which another person-

() acquires, disposes of or moves goods; or

(i1) agrees with a third person to acquire, dispose of or move goods,
are activities which facilitate the acquisition, disposal or movement of the goods.
Trade controls may be imposed on acts done outside the United Kingdom and the Isle
of Man, but only if they are done by a person who is, or is acting under the control of,
a United Kingdom person.
General restriction on control powers
Subject to section 6, the power to impose export controls, transfer controls, technical

assistance controls or trade controls may only be exercised where authorised by this
section.
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Controls of any kind may be imposed for the purpose of giving effect to any
Community provision or other international obligation of the United Kingdom.

In subsection (2) "international obligation" includes an obligation relating to a joint
action or common position adopted, or a decision taken, by the Council under Title V
of the Treaty on European Union (provisions on a common foreign and security
policy).

Export controls may be imposed in relation to any description of goods within one or
more of the categories specified in the Schedule for such controls.

Transfer controls may be imposed in relation to any description of technology within
one or more of the categories specified in the Schedule for such controls.

Technical assistance controls may be imposed in relation to any description of
technical assistance within one or more of the categories specified in the Schedule for
such controls.

Trade controls may be imposed in relation to any description of goods within one or
more of the categories specified in the Schedule for such controls.

Exceptions from the general restriction

Section 5 does not apply to the power to impose any controls if the control order
which imposes them provides for its expiry no later than the end of the period of 12
months beginning with the day on which it is made.

Section 5 does not apply in relation to provisions of a control order which-

(a) amend an earlier control order; or

(b) revoke and re-enact (with or without modifications) provisions of an earlier
control order,

unless they impose new controls or strengthen the controls previously imposed.

In subsection (2) "an earlier control order" does not include an order made by virtue
of subsection (1)

Control powers: supplementary

An order under any of the preceding provisions of this Act may (without prejudice to
the generality of the power under which it is made) make provision-
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for an activity to be prohibited unless authorised by a licence granted by a
person specified in the order;

creating exceptions from any provision of the order;
requiring persons to keep (and produce) records;
requiring persons to provide information to any person specified in the order;

about the purposes for which information held in connection with anything done
under or by virtue of the order may be used;

about the persons to whom any such information may be disclosed;
creating indictable offences, summary offences or offences triable either way
(subject to the limitation that no offence so created shall be punishable on

indictment with imprisonment for a term exceeding 10 years); and

for the enforcement of the order (including provision as to the powers and duties
of any person who is to enforce it).

Such an order may-

(a)
(b)

(c)

(d)
(e)

make provision binding the Crown,;

amend, repeal or revoke, or apply (with or without modifications) provisions of
any Act or subordinate legislation;

provide for any reference in the order to a document (including a technical list
by reference to which any Community provision or international obligation
operates) to take effect as a reference to that document as revised or re-issued
from time to time;

make incidental, supplementary and transitional provision; and

make different provision for different cases and different circumstances.

Protection of certain freedoms

The Secretary of State may not make a control order which has the effect of
prohibiting or regulating any of the following activities-

(a)

the communication of information in the ordinary course of scientific research;
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(b) the making of information generally available to the public; or
(c) the communication of information that is generally available to the public,

unless the interference by the order in the freedom to carry on the activity in question
is necessary (and no more than is necessary).

The question whether any such interference is necessary shall be determined by the
Secretary of State by reference to the circumstances prevailing at the time the order is
made and having considered the reasons for seeking to control the activity in question
and the need to respect the freedom to carry on that activity.

Guidance about the exercise of functions under control orders

This section applies to licensing powers and other functions conferred by a control
order on any person in connection with controls imposed under this Act.

The Secretary of State may give guidance about any matter relating to the exercise of
any licensing power or other function to which this section applies.

But the Secretary of State must give guidance about the general principles to be
followed when exercising licensing powers to which this section applies.

The guidance required by subsection (3) must include guidance about the
consideration (if any) to be given, when exercising such powers, to-

(a) issues relating to sustainable development; and

(b) issues relating to any possible consequences of the activity being controlled that
are of a kind mentioned in the Table in paragraph 3 of the Schedule;

but this subsection does not restrict the matters which may be addressed in guidance.
Any person exercising a licensing power or other function to which this section
applies shall have regard to any guidance which relates to that power or other

function.

A copy of any guidance shall be laid before Parliament and published in such manner
as the Secretary of State may think fit.

In this section "guidance" means guidance stating that it is given under this section.
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The consolidated criteria relating to export licensing decisions announced to

Parliament by the Secretary of State on 26th October 2000 shall (until withdrawn or

varied under this section) be treated as guidance which-

(a) 1is given and published under this section; and

(b) fulfils the duty imposed by subsection (3) in respect of any export controls and
transfer controls which may be imposed in relation to goods or technology of a
description falling within paragraph 1 or 2 of the Schedule.

Annual reports

The Secretary of State shall lay before Parliament in respect of each year-

(a) areport on the operation during the year of any order under section 1 so far as
relating to the export of objects of cultural interest; and

(b) a report on other matters relating to the operation of this Act (and any order
made under it) during the year.

A report required by subsection (1) shall be laid as soon as practicable after the end of
the year to which it relates.

Interpretation
In this Act-

"Community provision" means a provision of a directive or regulation (within
the meaning of Article 249 of the Treaty establishing the European
Community);

"control order" means an order under section 1(1), 2(1), 3(1) or 4(1);

"export controls" has the meaning given in section 1(2);

"objects of cultural interest" includes objects of historical or scientific interest;

"place" includes a vehicle, vessel or aircraft;

"technical assistance" and "technical assistance controls" have the meanings
given in section 3(2);

"technology" has the meaning given in section 2(6);
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"trade controls" has the meaning given in section 4(2);

"transfer" has the meaning given in section 2(6);

"transfer controls" has the meaning given in section 2(2); and

"United Kingdom person" means a United Kingdom national, a Scottish
partnership or a body incorporated under the law of any part of the United
Kingdom.

For the purposes of the definition of "United Kingdom person" a United Kingdom
national is an individual who is-

(a) a British citizen, a British overseas territories citizen, a British National
(Overseas) or a British Overseas citizen;

(b) a person who under the British Nationality Act 1981 (c. 61) is a British subject;
or

(c) a British protected person within the meaning of that Act.

The removal of goods to the Isle of Man shall not be regarded for the purposes of this
Act as an exportation of those goods.

This Act, so far as it relates to the imposition of export controls, is an Act relating to
customs for the purposes of the definition of "the customs and excise Acts" in section
1 of the Customs and Excise Management Act 1979 (c. 2).

Power to modify the Schedule

The Secretary of State may by order modify the provisions of the Schedule.

An order under this section may make transitional provision in connection with any
modification made by the order.

Orders
The power to make an order under this Act is exercisable by statutory instrument.

A statutory instrument containing a control order made by virtue of section 6(1) shall
be laid before Parliament after being made but, unless it is approved by a resolution
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of each House before the end of the period of 40 days beginning with the day on
which it is made, shall cease to have effect at the end of that period.

In reckoning that period no account shall be taken of any time during which
Parliament is dissolved or prorogued or during which either House is adjourned for
more than 4 days.

A statutory instrument containing an order under section 12 shall not be made unless
a draft of it has been laid before and approved by a resolution of each House of
Parliament.

A statutory instrument containing-

(a) an order under section 1, 2, 3 or 4 which is not made by virtue of section 6(1);
or

(b) an order under section 16(3),

shall be subject to annulment in pursuance of a resolution of either House of
Parliament.

Financial provision
There shall be paid out of money provided by Parliament-

(a) any expenses of a government department incurred in consequence of this Act;
and

(b) any increase attributable to this Act in the sums payable out of such money
under any other Act.

Consequential repeals

The following provisions of the Import, Export and Customs Powers (Defence) Act
1939 (c. 69) (which are concerned with the exportation of goods and related matters)
are repealed.

In section 1 (control of importation and exportation)-

(a) in subsection (1), the words "or exportation from" and the words from "or the
carriage" to "stores";

(b) in subsection (3), the words from "exportation" to "coastwise"; and
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(c) in subsection (4), the words "or out of" and "or exportation".
In section 3 (application and extension of law of prohibited goods)-

(a) insubsection (1), in paragraph (a), the words from "exported" to "stores",
paragraph (b) (and the word "or" preceding it) and, in the words following
paragraph (b), the words from "and the exporter" to the end;

(b) subsection (2); and

(c) in subsection (3), the words from "exported" (in the first place it appears) to
"shipped" (in the second place it appears) and the words from "exportation" to
"may be".

In section 7 (provisions as to ultimate destination of goods), subsections (1) and (2).
Those repeals have the same extent as the provisions being repealed.

Short title, etc

This Act may be cited as the Export Control Act 2002.

This Act (apart from this section and section 13(1) and (5)(b) so far as they apply to
orders under this section) shall come into force on such day as the Secretary of State
may by order appoint; and different days may be appointed for different purposes.
The Secretary of State may by order make such transitional provisions and savings as

he considers appropriate in connection with the coming into force of any provision of
this Act.

This Act (apart from any repeals which extend there by virtue of section 15(5)) does
not extend to the Isle of Man.

Her Majesty may by Order in Council direct that any of the provisions of this Act, or
of any order under this Act, shall extend, with such exceptions and modifications as
appear to Her Majesty to be appropriate, to the Isle of Man or to any British overseas
territory.

This Act extends to Northern Ireland.

Nothing in this Act affects Her Majesty in Her private capacity (within the meaning
of the Crown Proceedings Act 1947 (c. 44)).
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SCHEDULE
CATEGORIES OF GOODS, TECHNOLOGY AND TECHNICAL ASSISTANCE
1 (1) Export controls and trade controls may be imposed in relation to-

(a) military equipment;

(b) goods on which military technology is recorded or from which it can be
derived; or

(c) goods intended, designed or adapted for use in the development or
production of military equipment or military technology.

(2) Transfer controls may be imposed in relation to-
(a) military technology; or

(b) technology intended, designed or adapted for use in the development or
production of military technology.

(3) Technical assistance controls may be imposed in relation to any services
connected with the development, production or use of-

(a) any goods falling within sub-paragraph (1)(a), (b) or (c); or
(b) any technology falling within sub-paragraph (2)(a) or (b).

(4) In this paragraph (without prejudice to the generality of the terms)-
"military equipment" includes-

(a) firearms and other weapons (whether or not intended, designed or adapted
for military use or in military use); and

(b) goods intended, designed or adapted for military use (whether or not in
military use); and

"military technology" includes-

(a) technology intended, designed or adapted for military use (whether or not
in military use); and
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(b) technology intended, designed or adapted for use in connection with the
development, production or use of military equipment or goods falling
within sub-paragraph (1)(c).

For the purposes of sub-paragraph (4) the reference to firearms and other weapons
includes a reference to-

(a) component parts of firearms or other weapons;
(b) accessories for use with firearms or other weapons; and

(c) ammunition, missiles or projectiles of any kind which are intended, designed
or adapted for use with firearms or other weapons.

Export controls may be imposed in relation to any goods the exportation or use of
which is capable of having a relevant consequence.

Transfer controls may be imposed in relation to any technology the transfer or use
of which is capable of having such a consequence.

Technical assistance controls may be imposed in relation to any technical
assistance the provision or use of which is capable of having such a consequence.

Trade controls may be imposed in relation to any goods the acquisition, disposal,
movement or use of which is capable of having such a consequence.

For the purposes of paragraph 2 a relevant consequence, in relation to any activity,
is a consequence (direct or indirect) of a kind mentioned in the following Table.

The Table referred to above is as follows-
RELEVANT CONSEQUENCES
National security of the United Kingdom and other countries
A An adverse effect on-
(a) the national security; or
(b) the security of members of the armed forces,

of the United Kingdom (or any dependency), any Member state or any other
friendly State.
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Regional stability and internal conflict

B An adverse effect on peace, security or stability in any region of the world or
within any country.

Weapons of mass destruction

C The carrying out anywhere in the world of acts which facilitate the
development, production or use of weapons of mass destruction.

Breaches of international law and human rights
D  The carrying out anywhere in the world of (or of acts which facilitate)-
(a) acts threatening international peace and security;
(b) acts contravening the international law of armed conflict;
(©) internal repression in any country;
(d) breaches of human rights.
Terrorism and crime

E  The carrying out anywhere in the world of (or of acts which facilitate) acts
of terrorism or serious crime anywhere in the world.

The question whether an activity involving goods, technology or technical
assistance of any particular description is capable of having a relevant
consequence is to be determined by the Secretary of State at the time the order
imposing the controls is made.

In this paragraph-

"country" includes a territory but does not include the United Kingdom or the
Isle of Man; and

"dependency" means the Isle of Man, any of the Channel Islands or a British
overseas territory.

Export controls may be imposed in relation to objects of cultural interest.
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(NB The Policy Council supports the proposals)
(NB The Treasury and Resources Department has no comment on the proposals)

The States are asked to decide:-

XI.- Whether, after consideration of the Report dated 15" September, 2004, of the Home
Department, they are of the opinion:-

1. To approve the enactment of Bailiwick-wide legislation based upon the provisions
of the United Kingdom’s Export Control Act, 2002, as set out in paragraph 10 of
that Report.

2. To direct the preparation of such legislation as may be necessary to give effect to

their above decision.
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COMMERCE AND EMPLOYMENT DEPARTMENT

REVIEW OF THE EMPLOYMENT PROTECTION (GUERNSEY) LAW, 1998
AND SUBSEQUENT PROPOSED AMENDMENTS TO THE LAW
AND OTHER ASSOCIATED LEGISLATION

The Chief Minister

Policy Council

Sir Charles Frossard House
La Charroterie

St Peter Port

25™ August 2004
Dear Sir

Executive Summary

This States Report has been produced following an independent review of The
Employment Protection (Guernsey) Law, 1998, commissioned by the former Board of
Industry and carried out by Employment Law and Industrial Relations specialist, Mr
Peter Syson, during 2002.

The recommendations contained in the Syson report were the result of lengthy
consultation between Mr Syson and employer and employee groups, the legal
profession, the panel of Adjudicators appointed under the Law and other interested
groups and individuals. The groups who contributed to the original report have also
been further consulted on the subsequent Syson Recommendations.

Having considered the content of the Syson Report and the results of the consultation
process, the Department of Commerce and Employment have concluded that
amendments to the Employment Protection Law and the proposed Sex Discrimination
in Employment Law should be made.

In addition, the Department concluded that a new Employment and Discrimination
Tribunal Law should be created in order to consolidate all existing and future
employment protection remedies into a single Tribunal, common to all employment
protection legislation in order to establish a relatively simple and cost effective single
process for the future.

The four main areas covered in the report are listed A — D below.
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Proposed amendments to The Employment Protection (Guernsey) Law,
1998

The main recommendations being proposed to amend The Employment
Protection (Guernsey) Law, 1998, include;

¢ Reducing the qualifying period of employment for notifying an unfair
dismissal complaint from two years to one year

e Increasing the level of compensation from a fixed rate of three month’s pay
to six month’s pay, but allow the Tribunal to reduce the award as
appropriate

e Defining in Law ‘continuous employment’

e Establishing ‘Compromise Agreements’ as an alternative method of
terminating employment

¢ Replacing the single Adjudicator with a three person Tribunal

e Making minor amendments to ensure the smooth administration of the Law
(See main recommendations on pages 31 & 32)

Proposed amendments to the draft Sex Discrimination (Guernsey) Law,
2000

Proposals to amend the draft Sex Discrimination (Guernsey) Law, 2000 to
ensure consistency in the remedies for complaints of sex discrimination and
unfair dismissal, and to allow for them to be dealt with simultaneously by a
Tribunal rather than a single Adjudicator;

To implement the proposed Sex Discrimination Law by Ordinance under The

Prevention of Discrimination (Enabling Provisions) (Bailiwick of Guernsey)
Law, 2004, rather than as a Projet de Loi.

Proposals to create an Employment and Discrimination Tribunal Law

Proposals to create an Employment and Discrimination Tribunal Law to
simplify the process for dealing with complaints under any existing, or future
Employment and Discrimination Legislation the States may consider
appropriate.
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Resource implications in approving A, B, and C above

Resource implications in terms of any staffing requirements and additional
funding will be minimal. In summary, the cost to the States of Guernsey in
relation to these proposals is estimated to be in the region of £6,400 per year,
which can be funded from the existing budget resources within the Industrial
Relations Service at Commerce and Employment. Unless there is a significant
increase in complaints made under the Law(s), there should be no additional
staffing implications.
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A. THE REVIEW OF THE EMPLOYMENT PROTECTION (GUERNSEY)
LAW, 1998

1. Background

The Employment Protection (Guernsey) Law, 1998, which includes Unfair Dismissal &
Minimum Periods of Notice, was approved by the States in 1995 and came into force on
4™ January 1999.

The Law provides three basic protection rights;

e Statutory minimum periods of notice to terminate a contract of employment
by either the employer or employee

e The right to a written reason for dismissal (subject in most cases to a 2 year
qualifying period of employment)

e The right not to be unfairly dismissed (subject in most cases to a 2 year
qualifying period)

This legislation provided for complaints of unfair dismissal to be heard before an
independent single Adjudicator, appointed by the Board of Industry, under the Law.

The Board of Industry were keen for the operation of the Law, and the Adjudication
Process set up under the Law, to be monitored and reviewed after a fairly short period,
to ensure it met the expectations of the States and the parties involved in the process.

The proposed draft Sex Discrimination Law, which the Board of Industry intended to
bring back to the States for final approval during 2004, also relies on the same
Adjudication Process for resolving complaints of Sex Discrimination.

2. The Syson Review - “The Next Steps”

During 2002, the Board of Industry commissioned Mr Peter Syson (an independent
Employment Law Specialist) to review the Law. As part of the review, the Board
invited various groups or individuals (55 in all — see Appendix B) who were
representative of employers and employees in Guernsey, the legal profession, the States
of Guernsey Civil Service Board' and other interested parties, to either meet Mr Syson,
or to submit their views in writing. Mr Syson interviewed a number of groups and
individuals (see Appendix 1 on page 24 of the Syson Report) and considered the
responses. His report titled “The Next Steps” was delivered to the Board in October
2002 (copy attached at Appendix A).

' Note: The Civil Service Board met with Mr Syson and were consulted on the recommendations,
despite being omitted from Appendix 1 of his Report.
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3. Further consultation

In December 2002, the Syson report was circulated to the groups who had previously
been consulted or responded, in order to canvas their views on the Recommendations.
The feedback from those consulted is dealt with in more detail later in this States

Report.

4. Factors for consideration

Prior to reporting back to the States with the Recommendations contained in this States
Report, the Board of Industry considered;

the Recommendations contained in the Syson Report;
the feedback from those who were consulted;

the expectation of the level of protection and compensation afforded to
employees;

the financial implications any changes may have on employers;

the economic impact on the Island and for the States;

the Resolution of the States in 1995 when the Law was first approved;
the Employment Tribunal process and procedures operating in the UK

compensation levels for unfair dismissal in the UK and the method used for
calculating them.

The Board of Industry also considered the ‘proportionality’ argument before making
any final decision on the recommendations. In dealing with ‘proportionality’ the Board
took account of:

What is realistic for a small jurisdiction?
What can Guernsey afford?

What level of resources is Guernsey prepared to commit to employment
protection?

What obligations does Guernsey have under existing Human Rights Laws
and International Conventions to provide employee protection and
remedies?

What levels of protection can reasonably be expected in society today?
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The Board also took note of what was happening in the UK since many employers had
UK parent companies.

Should Guernsey be drawn down the same route as the UK?

In order to determine the appropriate remedies and compensatory awards to suit the
Guernsey situation, the Board of Industry revisited it’s original proposals on Unfair
Dismissal. The salient points of the 1995 Policy Letter were that the legislation would;

(a) involve the minimum amount of paperwork;

(b) provide for a swift, efficient, inexpensive, non-adversarial and non-legalistic
method for resolving disputes over “unfair” dismissals;

(c) provide a reasonable solution to a very contentious area in the Island’s
industrial relations, which the Board believes would be of benefit to both
employers and employees,

(d) have a very limited effect upon employers in general,; and

(e) provide some form of redress for aggrieved employees, give some balance to
the relationship between employer and employee and in typical Guernsey
fashion, address the issue of employment protection provisions in a unique
manner.

The Review of The Law identified the need for compensation to be applied, which is
fair and consistent. However, if the States wish to retain the principles they approved in
1995, the system of compensation currently used in the UK is far from simple and easy
to apply. The current Guernsey award system is simple by comparison, even if the
award does not accurately reflect the actual loss suffered.

When Employment Law was developed in the UK and Employment Tribunals were
first created, they were intended to be cheap, quick and non-legalistic.

Does this mean that Guernsey has to follow the UK Model?

The Board of Industry considered carefully the relationship between the way
employment law operates in the UK and whether the principles are appropriate for
Guernsey.

A recently conducted review (2002) of the UK Employment Tribunal Service,
“Employment Tribunal Taskforce Report” recommends that reference to Employment
Tribunals in the UK should be a last resort. The report also suggests that other forms of
complaint/dispute resolution are exhausted before a complaint is referred to an
Employment Tribunal for a decision.
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The UK Taskforce recommendations are partly an attempt to reduce the backlog of
complaints awaiting hearing by UK Tribunals and partly an attempt to try and speed up
the processing of complaints by keeping them out of the legalistic Tribunal process.

In addition, the recently published UK Employment Act 2002 (due to come into force in
2004) actively encourages employees to exhaust all possible remedies, prior to taking a
complaint to an Employment Tribunal. This is achieved by placing additional sanctions
on both the employer and the employee if they fail to follow certain procedures e.g.

If an Applicant is successful in a claim before the Tribunal, the Tribunal can
reduce the subsequent award if the applicant, prior to making the claim, has
failed to reasonably use internal remedies, such as an internal appeal process
provided by the employer. Equally, if the employer fails to follow an internal
procedure without good reason, the Tribunal may increase the award. In
addition, the parties may be penalised for failing to use the Advisory,
Conciliation and Arbitration Service (ACAS) conciliation process.

The proposed legislation in the UK will elevate to a new level the importance of:
e Internal Disciplinary and Grievance Procedures
e The Conciliation Process provided by ACAS

This should assist in resolving more unfair dismissal disputes by focusing the parties
minds on the issues to be resolved through the employers own internal procedures, or
with the help of ACAS thereby reducing the number of complaints referred to Tribunal.

How does UK practice and procedure affect Guernsey?

Whilst Guernsey could ignore the fundamental principles of the application of
employment Law in the UK, there may be lessons to be learned from the UK
experience. The UK Tribunal process has become cumbersome and more expensive
than originally planned, with long delays being experienced in processing complaints.

Guernsey Adjudicators, local Advocates and Trade Union Officials have found it useful
to draw on examples and case law from the UK and ultimately it has influence and can
be persuasive on the Adjudicators. The local Appeal Court decisions have now
established some of the UK decisions as case law in Guernsey.

A similar conciliation process to that which exists in the UK has proved successful for
Guernsey in resolving in excess of 60% of complaints before they reach an
Adjudication hearing.

Guernsey is in an ideal position to determine how local employment law should
progress and with over four years experience of operating the Law the Board concluded
that the current Law has worked well since 1999 and in the Board’s view, only some
minor amendments would be required. Many of the recommendations contained in the
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Syson Review, were in accordance with the Board’s view and the general views of
those consulted.

The Syson Recommendations are explored in more detail in section 5.

S. THE SYSON RECOMMENDATIONS

This section of the States Report deals with the recommendations from the Syson
Report (See Appendix A attached). The recommendations put forward by Commerce
and Employment take into account representations from Employer Groups, Employee
Groups, the Panel of Adjudicators and the Legal Profession following the extensive two
stage consultation process referred to in the Syson report and subsequent consultation.

SYSON RECOMMENDATION 1

The qualifying period for an Unfair Dismissal complaint should be reduced to one
year (para D1f). (currently 2 years)

There has been total support from all those who responded, that the two year
Qualifying Period of employment (QP) should be reduced to one. The only reason
Guernsey has a 2 year QP is because that was consistent with the QP in the UK at the
time proposals were brought to the States in 1995. The UK subsequently reduced the
QP to one year.

The impact of reducing the QP to one year may lead to a slight increase of about 8-10
additional complaints from those who are currently barred from bringing the complaint.

If the QP were to be dispensed with, or reduced to 6 months (as Syson discusses in his
report) the increase could be as high as 120 additional claims per year.

Consideration must be given to the ‘balance of the arguments’. If an employee is
dismissed within a few months of commencing employment, it could be argued that the
dismissal is just as likely to be as ‘unfair’ as if he/she were dismissed after more than 2
years employment. Should there be any QP at all? Syson explores the arguments in
D2f, of his report and concludes that a 1 year QP would be appropriate, as this would
allow employers a reasonable time to deal with ‘doubtful performers’ before dismissing.
It would also admit others to the process who may have a legitimate claim but are
currently excluded and unable to pursue it under the Law.

The different qualifying periods between the UK and Guernsey that enable access to
statutory protection rights, could also affect an employee’s decision to work for a new
employer in Guernsey, if they are to be disadvantaged in relation to their statutory
protection. It would be beneficial to employers recruiting in Guernsey, by levelling the
playing field and removing the disparity and creating a situation which is no less
favourable for employees.
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One year is consistent with the QP applicable in the UK and would not prejudice the
statutory rights of those employed by UK companies, who then come to work for the
same company in Guernsey during the first two years of their employment. Currently
between the one and two year period, they would not be able to claim unfair dismissal
here, but, had they been dismissed by the same employer in the UK, they could have
asserted their statutory right and made a claim.

Based on the Syson recommendation and the support from both employer groups and
the trade unions (employee groups), Commerce and Employment believe that the
reduction of the QP to 1 year is appropriate in the Guernsey context.

Interestingly, the ‘draft’ of the Employment (Jersey) Law, reflects a 6 month ‘qualifying
period’ or the expiry of 2/3rds of a ‘fixed term contract’ before an employee can make
an unfair dismissal complaint. In some circumstances, statutory rights could then apply
earlier than the 6 months required for permanent contract employees.

The statutory right to a ‘written reason for dismissal’ is also currently subject to a two
year qualifying period of employment.

In order to ensure consistency in legislation, the right to request a ‘written reason for
dismissal’ should have the same qualifying period as ‘notifying a complaint of unfair
dismissal’, as the ‘written reason’ is often used in support of a claim.

Conclusion

Commerce and Employment conclude that both the qualifying period of employment
for lodging a complaint of unfair dismissal, and for requesting a written reason for
dismissal should be reduced from two years to one. Although there is the potential for a
small increase in the number of complaints received, the Board are of the view that the
small number of people who are currently barred from making a complaint after one
year’s service should have that right.

Commerce and Employment Recommendation.

The qualifying period of employment required under section 15 of the Law, before an
employee is entitled to make a complaint, should be reduced to one year. (currently 2
years)

Commerce and Employment Recommendation.
The qualifying period of employment required under section 2. (2) of the Law, before

an employee is entitled to request a written reason for dismissal, should be reduced to
one year. (currently 2 years)
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SYSON RECOMMENDATION 2

The period allowed for lodging an Unfair Dismissal complaint should be increased
to 3 months (para D2b).

There is no resistance to the period being extended from the current 1 month to 3
months. Based on the average number of cases per year this may lead to an increase of
between 5-10 complaints. However, with more time to reflect before making a
complaint, potential applicants may choose not to exercise the right and the number
may actually drop.

Conclusion
Commerce and Employment conclude that the period for notifying a complaint should

be increased to 3 months, as there is unlikely to be any significant increase in the
number of complaints received.

Commerce and Employment Recommendation.

The period allowed for notifying an unfair dismissal complaint under section 17 (2)
of the Law should be increased to 3 months, beginning with the ‘Effective Date of
Termination’.

SYSON RECOMMENDATION 3

The principle should be adopted of a basic award, on fixed criteria, supplemented,
where appropriate, by a compensatory award in which contributory fault would
be taken into account. Mainland practice should be adapted in as simple a form as
possible to the situation in Guernsey (para D3j).

This is the area that creates the greatest diversity of views and opinions and has caused
difficulty for Commerce and Employment in deciding on whether the recommendation
to be placed before the States should retain the existing award of three month’s pay, or
recommend the adoption of a compensatory award as recommended by Syson. The fact
is, they both have merit — and risk! There was however no support for the Status Quo.

Existing Fixed Rate Awards (currently 3 month’s pay)

The positive elements of the existing flat rate award of 3 month’s pay
system are;

e It is simple to administer;

e Loosely reflects the loss of earnings suffered by each individual for a fixed
period (3 months) as it is directly related to his/her actual pay rates;

e Simple for Adjudicators to calculate;

10
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e Unlikely to be challenged on Appeal,

e Meets the States resolution of 1995 in providing “some redress for
aggrieved employees”;

e Employers know the maximum liability they may incur;

e In many cases the employee receives more than they would under the UK
system;

e The employee retains the right to sue for Breach of Contract in the Civil
Court for other related losses.

Equally there is some criticism of the fixed award, particularly from the Trade Unions,
as they believe the upper limit is too low. Some members of the legal profession, who
are more familiar with bargaining compensation on the actual loss suffered, believe the
current system ignores actual or potential loss of earnings and other contractual or
statutory rights.

However, on the negative side it is evident that the current process:

e Does not reflect the actual loss suffered;
(The employer may lose out if the employee secures alternative
employment within 3 months of dismissal — sometimes the employee will
lose out if they are unable to secure alternative employment within 3
months of dismissal)

e Does not reflect loss of statutory right (to claim unfair dismissal with a
subsequent employer for another 2 years),

e Prevents contractual rights from being pursued before an Adjudicator as the
employee would be required to make a separate claim, based on the same or
similar evidence to the Civil Court (e.g. for outstanding pay in lieu of
notice, holiday pay, share options, bonuses, pension rights etc);

e Cannot take account of contributory cause
(i.e. did the employee contribute to his own dismissal, but the employer lost
the case on a technicality, or an unfair process);

¢ Is not “just and equitable” but “punitive” in that it provides an element of

“compensation” for the employee in the form of a fixed sanction against the
employer.

11
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Basic and Compensatory Awards System (proposed by Syson)

The positive side of the argument

There is much to be said for the proposed compensatory award system as it provides a
‘Basic Award’ for job loss and a ‘Compensatory Award’ for the actual loss of earnings
and statutory rights. The award is seen to be ‘just and equitable’ but could provide the
potential for a high award. The award can also be reduced to take account of
‘contributory cause’ and other payments made at the time of the dismissal.

The common law ‘duty to mitigate’ losses will also be taken into account, e.g. whether
the employee actively attempted to seek alternative work, or was the employer
permitted to apply ‘pay in lieu of notice’ etc.

Compensation is calculated on the basis of:

e A Basic Award for “loss of job”. This is calculated on a formula based on
the age of the employee and the length of service i.e. X weeks pay (capped
at £270).

e A Compensatory Award to reflect actual losses suffered.

The Compensatory Award covers Statutory Rights, Pension Rights, other Civil Claims
e.g. loss of earnings.

As the award is calculated on the basis of ‘compensation’ the Adjudicator/Tribunal
would be able to reduce the award by the amount of any payments made as a result of
the dismissal e.g. redundancy pay, ex gratia payments and may also take into account
whether the employee contributed to his/her own dismissal.

The negative side of the argument

This method of calculation can be time consuming, complicated to calculate, open to
appeal on the amount and method of calculation/reduction and whether the duties to
mitigate have been applied properly. As a result, the process may require a legally
qualified Chairman to administer.

The Board of Industry had been advised that where complicated issues, such as pension
entitlement, are involved, the UK Tribunal do not have the expertise to calculate that
element of the award and often give the parties time, to agree between themselves and
the pension provider/actuary, how much is due and only then will that amount be
incorporated into the compensation awarded by the Tribunal.

12
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Differing Views

There is general consensus that the Adjudicator/Tribunal should be able to reduce the
award, compensatory or otherwise, where the employee contributed to their dismissal,
or where it is just and equitable to do so.

The majority of those consulted, advocated a system of compensatory awards.
However, many were concerned about the maximum available.

The Board of Industry considered comments from all parties concerned and whilst the
introduction of a compensatory award, is on the face of it a logical improvement, it may
lead to an explosion of appeals. Concern was also expressed that there may be an
increased risk of appeals on the reduction of the award by the Adjudicator/Tribunal if
applied to a fixed award system. However, the Board were advised that the decision to
reduce the award would be made on the facts of the case, and, as that is a ‘matter of
fact’ for the Adjudicator/Tribunal to decide, the Appeal Courts would be reluctant to
interfere and this may not constitute ‘a point of law’ on which an appeal was permitted
(unless the decision was perverse).

The CIPD expressed the view that “We do recognise that the amount of the current
award is not always high enough to act as a disincentive to an employer ..... [and] .....
therefore recommend maintaining the existing simplicity of the scheme ..... [BUT] .....
increase the amount of the award either by an increase in the number of months of
salary, or to a sum of £6,000, or perhaps to the greater of the two”.

The Industrial Disputes Officers and the Guernsey Bar Council were concerned that the
process would become unduly complicated if a compensatory award were introduced.

The Adjudicators who are operating the current scheme also expressed concern that they
cannot reduce the existing award in circumstances where the employee clearly
contributed to his’/her own dismissal, or in circumstances where the dismissal was either
procedurally unfair, or where the employee had received some form of payment on
termination. This is the most significant point for them in the administration of the
Adjudication process.

The Adjudicators met independently to consider the Syson Recommendations and
collectively agreed that in their view, the award system should be amended to:

e Increase the pay period from 3 months for the fixed award.

e Permit the Adjudicator/Tribunal to reduce the amount as they see fit
(subject to that which is just and equitable under the circumstances).

The Adjudicators approach is nearer to the original proposal agreed by the States in
1995, which allowed for compensation of “up to 3 months pay”

? During the drafting of the Law, the Law Officers, were concerned this would lead to appeals on the way
the Adjudicators assess the awards, the final draft of the Law reflected a fixed rate of 3 months pay

13
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Considerations

The Board of Industry considered on balance, a compromise approach, which would in
effect address the concerns of those consulted, by increasing the fixed rate award of
three month’s pay, with the facility for the Adjudicator/Tribunal to reduce the award.

Whilst the proposed basic and compensatory award approach has much merit and
support from those who were consulted, the Board considered that against the
background of the original resolution of the States, the Law Officers views, the views of
those consulted and the Adjudicators who are administering the existing system, the
Board would recommend the States amend the existing system.

In reaching their decision, the Board also considered the administrative burden on the
States in terms of the additional hearing time calculating awards, the financial
implication of providing tribunal panel members with additional training in calculating
awards, and the cost of perhaps employing legally qualified chairmen. In addition, the
Board felt it may be opening the door to appeals against the calculation/reduction of the
award, which is a complex, and time consuming area of civil court procedure. The

Commerce and Employment Department concur with the view of the previous
Board.

If the award for unfair dismissal remains fairly simple to administer and just takes
account of the ‘unfair dismissal’ element of the complaint, then the employee who
wishes, can still sue the ex-employer for loss of earnings and any other Breach of
Contract claim, although in reality this has rarely happened in the past.

Conclusion

Commerce and Employment conclude that the proposed increase in the level of basic
compensation, coupled with the ability for the Adjudicator/Tribunal to reduce the
award, will continue to encourage employers to act reasonably. It will also introduce an
element of equity in terms of the ability to reduce the award where perhaps the
employee has contributed to his or her own dismissal or due to some other relevant
circumstance of the case.

Commerce and Employment Recommendation.

The current fixed rate award of 3 months’ pay, or 13 weeks if weekly paid, should be
increased to 6 months’ pay, or 26 weeks pay if weekly paid, and the
Adjudicator/Tribunal should be able to reduce the amount of the award as they think
fit, in accordance with equity and the substantial merits of the case.

14
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SYSON RECOMMENDATION 4

A definition of “Continuous Employment” should be put in place at the earliest
opportunity, starting with the basis used in the Employment Relations Act 1996
(sic) on the mainland (para D5c).

There have been no objections to this recommendation from any of the parties
consulted.

The absence of Transfer of Undertakings and Protection of Employment legislation
(TUPE) contributes to the uncertainty of the application of the Law in circumstances
where there appears to have been a change of employer, normally, when a business
merges with another or there is some change in the identity of the employer. This has
led to difficulties in determining the continuity of employment for those employees
affected. In addition, uncertainty also exists where employees are returning to seasonal
employment with the same employer.

A simple amendment to the Law, which defines ‘continuous employment’ will clarify
the situation and save much time and effort in future cases. The section of the UK Law
referred to by Syson provides for ‘continuity of employment’ for ‘statutory rights’
only, where there has been a change of employer through a transfer of business to
another employer, either through a sale, takeover, merger, death of previous employer,
change of partners or associated employers etc.

Conclusion

Commerce and Employment conclude that ‘continuous employment” should be defined
in the Law, similar to the definition contained in the UK Employment Rights Act.

Commerce and Employment Recommendation.

The Law should be amended to include a definition of ‘Continuous Employment’
similar to that contained in the UK Employment Rights Act 1996.

SYSON RECOMMENDATION 5

Provisions for compromise agreements in Unfair Dismissal complaints (or
potential complaints) to be available in Guernsey but to be carried out, initially, by
a limited range of persons given specific statutory authority to make such
agreements (para D6d).

The use of Compromise Agreements in the UK has proved particularly useful to
companies who wish to terminate the contract of employment of employees, often, in
circumstances where the working relationship has broken down and the employer
merely wishes to part company without the risk of an unfair dismissal complaint (or
other related breach of contract claim) being made against them. In many
circumstances, the employee would normally make a complaint of unfair dismissal,
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however the terms of a Compromise Agreement are likely to be more acceptable and
less burdensome and result in a satisfactory outcome for both parties, negating the need
for litigation proceedings.

A Compromise Agreement is the only way under UK Law’, that an employee can sign
away their statutory rights to make an unfair dismissal complaint (except in certain
special circumstances involving ‘fixed term contracts’). The process provides mutual
protection for both employer and employee and there had been no objection to this
proposal from any of the groups involved in the consultation process.

The employer is protected under a Compromise Agreement from allegations of an
‘enforced resignation’ made under duress or a ‘constructive’ unfair dismissal complaint.

The employee is protected from unwittingly signing away his/her contractual and/or
statutory rights, through the provision of independent, legal advice from a qualified and
fully insured Lawyer. (This is likely to be a qualified Advocate or Solicitor in
Guernsey.) In many UK cases, the agreement often contains a sum of money paid by
the employer, to cover some, or often all, of the employee’s legal costs.

Compromise Agreements create a climate under which both parties mutually terminate
the contract which is NOT classed as a ‘dismissal’ under the Law.

In order to be binding in the UK, such agreements must;
e Be in writing;

e Relate to the particular complaint in question; (e.g. unfair dismissal, sex
discrimination etc)

¢ Only be made where the employee has received independent legal advice
from a fully qualified (and fully insured) lawyer as to the terms and effect
of the proposed agreement and in particular its effect on his or her ability to
continue proceedings before a tribunal;

e Identify the adviser, and;

State that the conditions regulating compromise agreements have been
satisfied.

The terms will be enforced strictly by the Tribunal and a failure to comply with any of
the above requirements is likely to render the agreement void.

Once a valid Compromise Agreement is reached, the employee is barred from bringing
a claim of unfair dismissal.

3 Provisions are contained in the UK Employment Rights Act 1996.
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Conclusion

Commerce and Employment conclude that Compromise Agreements should be included
within the scope of The Employment Protection Law.

Commerce and Employment Recommendation.

Provisions in the Law should be made for Compromise Agreements in potential
Unfair Dismissal complaint situations, with specific statutory authority to make
agreements, similar to those that exist in the UK Employment Rights Act 1996.

SYSON RECOMMENDATION 6

Power to hear Civil claims for “Wrongful Dismissal”, up to a limit of £25,000,
should be given to the Adjudication/Tribunal when hearing a contingent [sic/
dismissal claim (para D7a).

It is not uncommon, as the result of a dismissal, for there to be outstanding ‘breach of
contract’ claims relying on the same or similar basic evidence as the unfair dismissal
complaint. Interpretation of contracts, contractual clauses and breaches of contract are
relevant to both, e.g. outstanding pay-in-lieu of notice, non-payment of wages, holiday
pay or bonuses, repayment of training costs, unpaid loans etc.

In the UK the Employment Tribunal has jurisdiction to hear breach of contract
complaints up to a value of £25,000, when they are related to an unfair dismissal
complaint. This avoids the need to make a claim to a separate court, to be determined
essentially on the same facts.

Currently in Guernsey, the employee and the employer would need to appear before the
Civil Courts to recover the outstanding amounts. Sometimes, these matters can be
incorporated (by agreement of the parties) in a conciliated settlement, but Commerce
and Employment Department Industrial Relations staff only have jurisdiction to
conciliate on the ‘unfair dismissal’ element of the complaint. There are also many
occasions where unfair dismissal related ‘breach of contract’ claims are in excess of
£2,500 (the current Petty Debts Court limit) and the employee needs to appoint an
Advocate, to represent them in a Royal Court claim.

Whilst there is very little objection to Syson Recommendation 6 from those consulted,
advice from the Law Officers led the Board of Industry to the view that it would not be
appropriate for the States to approve this recommendation.

The suggested ceiling of £25,000 is ten times the ceiling for the Magistrates Court,
which has a legally qualified judge. It would be difficult to give non-legally qualified
Adjudicators/Tribunal jurisdiction over potentially, extremely difficult actions for
breach of contract.
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Conclusion

The Board of Industry was firmly of the view that it would not be appropriate for this
recommendation to be adopted at this time. Commerce and Employment agree and are
not bringing forward any proposals to the States on this issue. However, a statutory
right to conciliate on employment-related breach of contract claims could be a way of
reducing claims to the Petty Debt Court in the future and Commerce and Employment
will reconsider this issue in due course.

SYSON RECOMMENDATION 7

The Board of Industry should examine afresh its publicity and guidance material
on employment relations matters to spread even greater understanding and
awareness of good practice (para ES).

Conclusion

The Board of Industry have already taken steps to implement this recommendation and
Commerce and Employment will ensure that the Industrial Relations team continues to
develop services, to meet the professional standards which Island employers and
employees now expect.

In addition, the Industrial Relations team is currently reviewing publicity material and
the employer/employee advisory services in order to promote modern and up-to-date
principles of best practice in employment relations.

SYSON RECOMMENDATION 8

The Board should consider, with the Crown Advocate, strengthening the wording
in the Law in order to point up the primacy of conciliation in conflict resolution
(paras F3+4).

Conciliation in Unfair Dismissal complaints has been extremely effective in resolving
the majority of complaints. As a result of the process the number that have been settled

or withdrawn following conciliation is:

1* January 1999 — 31 December 2003

Complaints received = 168
Settled in conciliation = 67
Withdrawn following conciliation = 40
% Success rate = 64%

The statutory duty provided by the Law to officers of the Board as ‘conciliators’ is
almost lost in general text. The Law could be strengthened in this area to demonstrate
the importance of this process in dealing with complaints. The Law Officers agree that
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the process should be re-emphasised in the amended Law, in order to help reduce the
need for more time consuming and expensive litigation proceedings.

Conclusion

Commerce and Employment conclude that conciliation has been proven as an effective
tool in resolving employment disputes and the promotion of conciliation as an
alternative to an Adjudication/ Tribunal hearing should be encouraged.

Commerce and Employment Recommendation.

Section 18 (1) of the Law should be strengthened to point up the primacy and
importance of conciliation in conflict resolution.

SYSON RECOMMENDATION 9

A new panel of independent lay chairmen (no more than 3 or 4) should be
recruited to sit with two side members, again recruited by a fresh, open
competition, as a new adjudication tribunal. Selection should be undertaken by a
panel that includes an independent element using specifically designed selection
methods for this task (para G11).

All those who responded to the review process have concluded that a Tribunal Panel of
3 people should hear all Unfair Dismissal complaints (and Sex or Race Discrimination
in the future).

Selection, as proposed in this recommendation, will ensure impartiality and
independence and future compliance with Article 6 ‘right to a fair trial or hearing before

an unbiased Court or Tribunal’ under the impending Human Rights Law.

In addition, the current panel of Adjudicators were unanimous in supporting a Tribunal
as the way forward.

Should the chairmen be legally qualified or not?

The current system of lay adjudicators hearing complaints has led to a “common sense
approach” to the interpretation and administration of justice under the Law.
Adjudicators through ongoing training and experience have become aware of the
required ‘burdens of proof® and ‘legal tests’ to be applied under the various sections of
the Law.

There have been 8 appeals so far on a point of Law and in 4 cases the Adjudicator has
been found to apply the Law correctly. Only one case was referred back for a re-
hearing. (Two have yet to be heard and one was withdrawn.) One case dismissed by
the Royal Court was taken to the Court of Appeal but was refused leave to appeal.
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The main comments and justification for legally qualified chairmen seems to stem from
the legal profession based on the following views:

1)
2)

3)

4)

5)

The calculation of compensatory awards is complex;
Legal issues raised in hearings are also complex;

“Wrongful dismissal” (breach of contract) claims are likely to benefit from
legally qualified Tribunal members;

The number of appeals may be exacerbated if the Adjudication Tribunal is
restricted to lay members;

Future discrimination legislation may require an understanding of more complex
issues than Unfair Dismissal.

If the States decide to reject Syson recommendations 3 and 6 then the argument for a
legally qualified Tribunal is reduced.

The views of the existing panel of Adjudicators relevant to the argument are as follows:

e How many Advocates have experience of the Employment Protection
Law?

e How many would be free from conflict to chair Tribunals?

NOTE ; The Industrial Relations Service experience has shown that due to
their extensive corporate law work in Guernsey, many Advocates have been
involved with a number of Guernsey employers at some time or other and may
not be free from conflict. In one case, the issue of conflict raised a dispute
between two Advocates practices and required a decision from the Royal Court
before the unfair dismissal complaint could be heard.

¢ How many would actually be free and have the time to hear cases and write
decisions?

e Who would be available to sit — a practising Advocate?
a retired Advocate?
a qualified Lawyer or Solicitor?

e Cost — a qualified person is likely to expect dedicated office
accommodation, support staff, and command a higher level of payment (or
retainer) than lay adjudicators.

The existing Adjudicators reached the following conclusions:

1)

Cases should be heard by a panel of three Adjudicators;
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2) There is currently no need for legally qualified chairmen. The Adjudicators felt
this may need to be reconsidered in the future if legislation becomes more
complex, or if a compensatory award and the power to hear wrongful dismissal
claims are introduced - a legally qualified chairman will be essential;

3) Panel members, on appointment, should indicate whether they would wish to be
considered for the role of chairman.

4) The Board should appoint the chairman on a rotating case-by-case basis.
S) The number on the panel should be increased to take account of 3 people sitting
at once.

The Adjudicators themselves are clearly in agreement with the Syson recommendations
on the issue of a Tribunal Panel with a non-legally qualified Chairman.

Should the States support this recommendation, it would be possible in the future to
amend the Law, should a legally qualified Chairman be deemed appropriate as
legislation becomes more complicated. However, if the Adjudication process is
developed into a more sophisticated Tribunal® (non-legally qualified) this might prove
adequate, particularly in a climate where the UK is attempting to reduce the number of
cases referred to Tribunals, by advocating less formal methods of resolving employment
disputes.

Conclusion

Commerce and Employment have concluded that in the interests of ensuring a ‘fair
process’ with regards to human rights and sex discrimination issues, a Tribunal
consisting of three persons should hear unfair dismissal complaints in place of the
existing single Adjudicator.

Commerce and Employment Recommendation.

The current Adjudication Procedure for hearing unfair dismissal complaints before a
single Adjudicator should be replaced with a Tribunal Panel (as described above).

SYSON RECOMMENDATION 10

Adjudication hearings should be tape-recorded (para H4).

The general consensus is for hearings to be tape-recorded. The main thrust behind the
argument is related to information being on record should there be an Appeal to the
Royal Court.

> Section C. of this policy letter deals with the creation of a specific Employment and Discrimination
Tribunal with jurisdiction to hear all employment and discrimination complaints.
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There are of course logistical, administrative and cost implications, which Commerce
and Employment will have to consider.

Conclusion

Commerce and Employment is not making any recommendation to the States, however,
the Board will monitor the situation and introduce recording at a time it deems
appropriate.

SYSON RECOMMENDATION 11

Adjudicators should give full and reasoned decisions, available to the public (para
HS).

The Law was amended on 1% July 2002 and all decisions are lodged at the Greffe. Full
reasoned decisions are also available to the public from the Secretary to the
Adjudicators.

Additional Syson Recommendations

1. The Board should have enabling powers to change the qualifying period
without the need for primary legislation (para D1f).

This recommendation is purely to enable the Board to amend this part of the
Law in the future by order.

2. “I recommend that the Adjudicator should also be satisfied that a late
application has been made within such further period as the Adjudicator
considers reasonable” (para D2c).

Currently this decision rests with Commerce and Employment and would be
better referred directly to the Adjudicator, as there is already an appeal to the
Adjudicator if the applicant thinks that Commerce and Employment’s decision
is unreasonable. This will further strengthen the independence of Commerce
and Employment from the Adjudication process and reduce administrative
problems and the potential for allegations of ‘conflict of interest’ that may occur
if Commerce and Employment decide to reject the application.

3. The definition of determining a weeks pay should be clarified:
“I recommend a similar formula appropriate to Guernsey could be
incorporated into a revised award scheme” (para D4).

Shortly after the Law came into force in 1999, it was recognised that there were
some potential problems with the definition of ‘pay’ as it relates to section 20 of
the Law and the amount of the award. The recommendation in the report will
clarify the relevant sections of the Law. The adoption of pro-rata arrangements

22



1981

for the calculation of any quarterly or annual bonus as it applies to the unfair
dismissal award would be a much fairer approach. Currently any award includes
the full amount of any bonus the employee may have received during the last 3
months of employment prior to the dismissal. This can inequitably increase the
size of the award.

The Law should be amended to allow enabling powers for the Commerce

and Employment Department to amend the amount of the Award and the
Qualifying Period for the ‘right to request a written reason for dismissal’

without the need for primary legislation.

Conclusion

Commerce and Employment have concluded that the four recommendations above will
assist with the administration and future amendments of the Law.

Commerce and Employment Recommendation.

The Law should be amended to provide the following enabling powers in respect of
minor changes to the operation of the Law without the need for primary legislation:

Powers to change the qualifying periods for making complaints and the right to
request a written reason for dismissal by Ordinance of the States

The Adjudicator/Tribunal should determine whether late applications should be
admitted, rather than the Board

Determining a “week’s pay” for the calculation of awards by the
Adjudicator/Tribunal

To vary/change the amount of the award by Ordinance of the States

States Members may have identified other minor recommendations or advice contained
in the Syson Report. Commerce and Employment have already, or are in the process of
dealing with these and they are not issues on which the States would need to decide, as
they are mainly administrative and not policy issues.
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B. THE DRAFT SEX DISCRIMINATION (GUERNSEY) LAW, 2000

1. Background

In 1996, the States resolved to introduce legislation covering Sex Discrimination in
Employment. The Board of Industry, however, decided to delay the implementation of
the Sex Discrimination Law until the Unfair Dismissal Law had settled in and the
Adjudication process for resolving complaints had been properly tested.

Although a draft Law was prepared by the Law Officers, the legislation was further
delayed as a consequence of Advisory and Finance considering the implications of
ratifying The United Nations ‘Convention on the Elimination of all forms of
Discrimination Against Women’ (CEDAW) which would have impacted on the draft
Law. This resulted in the draft Law being sent by A&F to the then Home Office and
latterly the Lord Chancellor’s Office for comment and advice. Exchanges of
correspondence took place between 2000 and April 2002, and a further response is still
expected from one of the Government Departments consulted.

At the States meeting in March 2003, Deputy John Gollop posed a question to the
Board of Industry President, Deputy Roper.

Q. “When will the Board of Industry prioritise for implementation the Sex
Discrimination Law as previously sanctioned by this House?”

The summary of the President’s answer is as follows, °.... the Board has decided that it
should not wait for Advisory & Finance to conclude its examination of CEDAW
implications, but, should give priority (subject to any needs for consistency with any
proposed Race Discrimination legislation) to get the legislation on Sex
Discrimination in employment (as presently drafted) to the States without delay....’

Following a request from the Board of Industry and after consultation with the Law
Officers, the Advisory and Finance Committee agreed to elevate the priority of this
legislation to Category A. This was reflected in the 2003 Policy and Resource Plan
debated at the July 2003 meeting.

The proposals, agreed by the States in 1996, required Sex Discrimination complaints to
be heard by a single Adjudicator in the same way as for unfair dismissal. The Syson
Review of the unfair dismissal Law is proposing a Tribunal approach, which if
approved by the States will be ‘out of step’ with the proposed Sex Discrimination Law.

This creates a potential problem. If the States agree to a Tribunal for hearing unfair
dismissal complaints, there will inevitably be occasions where an employee claims both
Unfair Dismissal and Sex Discrimination and the complaints will need to be heard
concurrently. The States will need to approve an amendment to the draft Sex
Discrimination Law to enable the same Tribunal to hear the Sex Discrimination
complaint at the same time.
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2. Considerations

The Board of Industry believed that it was important to develop and update employment
legislation, to ensure there was a uniform approach to the drafting, implementation and
administration of the processes under the Law. The Commerce and Employment
Department has reached the same conclusion.

This makes for a much easier understanding of how the law works and how it impacts
on employers, employees and the Adjudication/Tribunal service.

The concept of replacing the Adjudication Process with a three person Tribunal has
received only positive comments from:

e Employer groups;

Employee groups;

The current panel of Adjudicators;

The Industrial Disputes Officers;
e The Guernsey Bar Council;

The Board of Industry strongly recommended (and Commerce and Employment agree)
that a Tribunal panel should replace the single Adjudicator originally proposed for
hearing Sex Discrimination cases. It is important to avoid allegations of bias because a
single Adjudicator is either of the same sex (or opposite sex) to the applicant. If a
Tribunal panel replaces the single Adjudicator, the panel could include at least one
person who is the same sex as the applicant, thereby reducing the risk of an allegation of
bias and providing a fairer hearing.

Conclusion
Commerce and Employment support the view that the ‘draft’ Sex Discrimination Law

previously approved by the States should be amended to include a Tribunal panel for
hearing sex discrimination complaints instead of a single Adjudicator.

Commerce and Employment Recommendation.

The ‘Draft’ Sex Discrimination (Guernsey) Law, 2000 should be amended to allow
Jor sex discrimination complaints to be heard before a Tribunal Panel, rather than a
single Adjudicator as originally proposed and agreed by the States in the Resolution
of 1996.
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3. Implementation of the Sex Discrimination Law

In September 2003 the States passed a resolution to implement a Prevention of
Discrimination, Enabling Provisions, Law. The Law is now in draft form and is likely
to be brought back to the States for final approval in September or October 2004. (The
draft Law allows the States, by ordinance, to make such provisions as they think fit in
relation to the prevention of discrimination.)

The Law Officers have advised Commerce and Employment that the draft Sex
Discrimination Law could then be implemented by Ordinance of the States under the
enabling provisions, rather than as a separate Projet de Loi. Commerce and
Employment believe this is a sensible, logical and pragmatic way to deal with the
outstanding Law without causing any further delays. Sex Discrimination in
Employment Laws could then be brought in either simultaneously with the enabling
provisions, or shortly afterwards, subject to the Tribunal being in place to hear the
complaints. Should the States at some time in the future decide to extend the scope of
the Law to cover Sex Discrimination in other areas e.g. the provision of goods, services
or education etc, it would be a simple task to amend the Ordinance under the enabling
provisions.

Conclusion

Having given the States an assurance in March 2003, that the implementation of the Sex
Discrimination Law would be introduced without delay, Commerce and Employment
have concluded that the most efficient way to achieve this is by Ordinance under the
proposed Prevention of Discrimination Law. This will enable the provisions of the Law
to be introduced without the need for ratification by Privy Council, thereby speeding up
the implementation of the Sex Discrimination Law, which is likely to be implemented
during 2005.

Commerce and Employment Recommendation.

To implement the proposed Sex Discrimination Law by Ordinance, under The
Prevention of Discrimination (Enabling Provisions) (Bailiwick of Guernsey) Law,
2004, rather than as a Projet de Loi.
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C. TIHE EMPLOYMENT _AND _ DISCRIMINATION _ TRIBUNAL
(GUERNSEY) LAW, 2004

1. Background

Having explored the need for a consistent approach to the Adjudication/Tribunal
process, Commerce and Employment recognise there will be some administrative
difficulties in amending various pieces of employment legislation if the
Adjudication/Tribunal process is separately written into each piece of existing or future
employment protection, or anti-discrimination legislation.

After consultation with the Law Officers the Board of Industry concluded that it would
be sensible, practical and less bureaucratic to introduce a separate piece of legislation
that provides the remedy through the Adjudication/Tribunal process for all existing, or
proposed employment protection legislation. Should there be any future amendments
required to the Adjudication/Tribunal process, only one Law needs to be amended.

If there are changes to compensation levels or some other amendments to the specific
Unfair Dismissal, Sex Discrimination or subsequent Race Discrimination legislation,
the Tribunal Law would not need to be amended and would stand alone. The Law
Officers are of the view that the suggested Tribunal Law is a good idea and if required,
jurisdiction could easily be extended to hear any complaints of Discrimination covered
by the proposed Prevention of Discrimination (Enabling Provisions) (Bailiwick of
Guernsey) Law.

2. Effects On Existing Or Proposed Legislation

The existing Adjudication Procedure under the Employment Protection (Guernsey)
Law, 1998 could continue to function until any new Tribunal Law is enacted, at which
point it would be amended simultaneously and jurisdiction transferred to the new Law.

The Draft Sex Discrimination Law could be amended at the final drafting stage to refer
all Sex Discrimination complaints to the new Tribunal Law.

3. Effects On Drafting The Legislation

Commerce and Employment believe that the drafting of any legislation would not be
too difficult or onerous, as the Law Officers have indicated that they would only need to
“lift out” the Adjudication Process and Procedures (tried and tested) contained in the
Schedule to The Employment Protection Law, and amend the relevant parts to take
account of the Tribunal and include references to the jurisdiction of the new Law.

On the 25™ September 2003, the States approved the introduction of the ‘enabling

provisions’ legislation permitting the States by Ordinance, to introduce legislation
covering the prevention of discrimination in general.
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The draft Projet De Loi, The Prevention of Discrimination (Enabling Provisions)
(Bailiwick of Guernsey) Law (due to be put to the States for final approval in
September or October 2004) permits the establishment of a Tribunal to deal with
complaints relating to discrimination. Should the States agree to the creation of a new
Tribunal, the Law Officers have advised this could also be established by Ordinance
under the new ‘enabling provisions’.

Conclusion

Commerce and Employment conclude that the implementation of an employment and
Discrimination Tribunal Law is a logical and sensible way forward, which will enable
future employment and discrimination legislation to be provided with a remedy without
the need for the constitution of further tribunals.

Commerce and Employment Recommendation.

To approve the establishment of a new Employment and Discrimination Tribunal
under The Prevention of Discrimination (Enabling Provisions) (Bailiwick of
Guernsey) Law, 2004.
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D. RESOURCE IMPLICATIONS

1. Staffing

The proposed changes in section 1 — 4 above are unlikely to have any additional staffing
requirements. Complaints of sex discrimination (unless there is a significant number)
will be dealt with and processed by the existing Secretaries to the
Adjudicators/Tribunal.

There will be no significant increase in the workload of Commerce and Employment’s
Industrial Relations staff in terms of the administration of a Tribunal Panel, which may
be slightly larger than the existing Adjudicators Panel.

2. Funding

The legislation is currently supported by a panel of approximately 12 to 15 trained
Adjudicators at any one time. If the States agree to the Tribunal Panel, Commerce and
Employment will need to increase the number of people appointed to the panel to about
20, to ensure there are three who are free from conflict with the parties and available to
sit together.

Hearing costs

As the number of panel members hearing unfair dismissal (and Sex and Race
Discrimination in future) will be increased from one to three, there will be some
additional costs relating to the actual hearing. Whilst there is the potential for hearing
costs to treble, the actual increase in cost is likely to be less. This is due to the fact that
the Chairman, after deliberation and reaching a decision with his/her panel members,
will allocate time to writing the decision. The other two members will not need to claim
this extra time.

The current average Adjudicators fee for a hearing, based on an average of 14 per year
is £271.

Based on the current remuneration package (currently under review) the cost of
Adjudicators fees for a Tribunal, will be in the region of £451 per hearing. (based on
the same average of 14 hearings per year). It is estimated that the total additional
annual expenditure for the Tribunal hearings would be approximately £2520 per year.

Training costs

The overall cost of training will be slightly higher for a panel of 20 than for 15.
However, the basic training costs will generally be a ‘one-offf when an
Adjudicator/panel member is initially recruited. It is only the ongoing training that will
have the greatest impact.
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The extra costs will be purely on a pro-rata basis according to the number on the panel.
It is estimated that the additional training costs will amount to approximately

Local Basic Training - £420
Local Specialist Training - £720
UK Tribunal Training - £1650
Quarterly update meetings - £1067
Total additional training costs £3857

Combining the additional training and hearing costs the total cost to the States will
amount to approximately £6377 per year.

Conclusion

The additional costs can be absorbed within the existing Industrial Relations budget
already allocated to Commerce and Employment for administering the Law.
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Summary of Recommendations:

The Department of Commerce and Employment request that the States approve
the following recommendations for amending The Employment Protection
(Guernsey) Law, 1998, the ‘draft’ Sex Discrimination Law and for the introduction
of a new Employment and Discrimination Tribunal Law.

1)

2)

3)

4)

5)

6)

7)

8)

9)

The qualifying period of employment required under section 15 of the Law,
before an employee is entitled to make a complaint, should be reduced to one
year. (currently 2 years)

The qualifying period of employment required under section 2. (2) of the Law,
before an employee is entitled to request a written reason for dismissal, should
be reduced to one year. (currently 2 years)

The period allowed for notifying an unfair dismissal complaint under section 17
(2) of the Law should be increased to 3 months, beginning with the ‘Effective
Date of Termination’.

The current fixed rate award of 3 months’ pay, or 13 weeks if weekly paid,
should be increased to 6 months’ pay, or 26 weeks pay if weekly paid, and the
Adjudicator/Tribunal should be able to reduce the amount of the award as they
think fit, in accordance with equity and the substantial merits of the case.

The Law should be amended to include a definition of “Continuous
Employment” similar to that contained in the UK Employment Rights Act 1996.

Provisions in the Law should be made for Compromise Agreements in potential
unfair dismissal complaint situations, with specific statutory authority to make
such agreements, similar to those that exist in the UK Employment Rights Act
1996.

Section 18 (1) of the Law should be strengthened to point up the primacy and
importance of conciliation in conflict resolution.

The current Adjudication Procedure for hearing unfair dismissal complaints
before a single Adjudicator should be replaced with a Tribunal Panel.

The Law should be amended to provide the following enabling powers in
respect of minor changes to the operation of the Law without the need for
primary legislation:

a) Powers to change the qualifying periods for making complaints by
Ordinance of the States

b) The Adjudicator/Tribunal should determine whether late applications
should be admitted, rather than the Board
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C) Determining a “week’s pay” for the calculation of awards by the
Adjudicator/Tribunal

d) To vary/change the amount of the award by Ordinance of the States

10)  The ‘Draft’ Sex Discrimination (Guernsey) Law, 2000 should be amended to
allow for sex discrimination complaints to be heard before a Tribunal Panel,
rather than a single Adjudicator as originally proposed and agreed by the States
in the Resolution of 1996.

11)  To implement the proposed Sex Discrimination Law by Ordinance, under The
Prevention of Discrimination (Enabling Provisions) (Bailiwick of Guernsey)
Law, 2004, rather than as a Projet de Loi.

12)  To approve the establishment of a new Employment and Discrimination
Tribunal under The Prevention of Discrimination (Enabling Provisions)
(Bailiwick of Guernsey) Law, 2004

I should be grateful if you could lay this matter before the States with the appropriate
propositions.

Yours faithfully

Deputy Stuart Falla
Minister
Commerce and Employment

Attached —  Appendix A — Syson Review of The Employment Protection (Guernsey)
Law, 1998.
Appendix B — List of those invited to take part in the consultation
process.
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14 October 2002

CONFIDENTIAL

REVIEW of the EMPLOYMENT PROTECTION (GUERNSEY) LAW 1998

— THE NEXT STEPS

Section A EXECUTIVE SUMMARY

Al

The main recommendations of the Review are:-

1 The qualifying period for an unfair dismissal complaint should be
reduced to one year (para D 1f).

2 The period allowed for lodging an unfair dismissal complaint should be
increased to three months (para D2b).

3 The principle should be adopted of a basic award on fixed criteria
supplemented, where appropriate, by a compensatory award in which
contributory fault would be taken into account. Mainland practice should be
adapted in as simple a form as possible to the situation in Guernsey (para D3i).

4 A definition of “continuous employment” should be put in place at the
earliest opportunity, starting with the basis used in the Employment Relations
Act 1996 on the mainland (para D5c).

5 Provision for compromise agreements in unfair dismissal complaints (or
potential complaints) to be available in Guernsey but to be carried out,
initially, by a limited range of persons given specific statutory authority to
make such agreements (para D5c).

6 Power to hear civil claims for wrongful dismissal, up to a limit of
£25,000, should be given to the Adjudication Tribunal, when hearing a
contingent unfair dismissal claim (para D7a).

7 The Board of Industry should examine afresh its publicity and guidance
material on employment relations matters to spread even greater
understanding and awareness of good practice (para ES).

8 The Board should consider, with the Crown Advocate, strengthening
the wording in the Law in order to point up the primacy of conciliation in
conflict resolution (paras F3 & 4).
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9 A new panel of independent lay chairmen (no more than 3 or 4) should
be recruited to sit with two side members, again recruited by a fresh, open
competition, as a new adjudication tribunal. Selection should be undertaken by
a panel that includes an independent element using specifically designed
selection methods for this task (para G11).

10 Adjudication hearings should be tape recorded (para H4).

11 Adjudicators should give full reasoned decisions, available to the public
(para HS5).

A2 Further detailed recommendations are at paragraphs D1f, D2a, D4h, D8c-¢ and g &
H3.

A3  The discussion leading to these recommendations will be found by a close reading
of the relevant sections of the Report.

Ad I very much hope that the Board of Industry will find a coherence in the Report and
that the package of recommendations will be a suitable way forward, as the next steps in
the reform of the 1998 Law.

Section B TERMS of REFERENCE and CONDUCT of REVIEW

B1 I was appointed by the States of Guernsey Board of Industry on 3 May 2002 to

conduct a review of The Employment Protection (Guernsey) Law 1998 with the following
terms of reference: -

“To review the working of The Employment Protection (Guernsey) Law 1998, with

particular reference to the process for the voluntary resolution of complaints under
the Law and, where that has not been possible, the determination of the complaints
through the Adjudication Procedure and to make recommendations”.

B2 Board officials briefed me at an earlier meeting about the requirements of the
review and I was provided with all the relevant material arising from the operation of the
1998 law including the judgements in the Royal Court and the Court of Appeal. I was also
given copies of the Board’s explanatory leaflets about the law and codes of good practice. I
visited Guernsey between 12 and 18 June to meet interested parties. The Board had already
issued a press notice about the Review and had informed many organisations that might be
interested in meeting me to express their views or alternatively to write in. Advantage was
taken of both means of communication and I am very grateful for the co-operation I
received during my visit; the interest and concern to participate in the Review was very
evident in all my meetings. The desire to ensure Guernsey has a sound basis of law in the
field of employment relations was most impressive. A list of those I met and/or wrote in is
given in Appendix 1.
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B3 The positions of the main participants will become clear in the comments I make in
respect of reform of the law and do not need to be set out separately at this stage.

B4 I am especially grateful to the staff of the Board who responded promptly, and with
good humour, to my many requests for information. I am also grateful to them for ensuring
a smooth programme of meetings during my visit in June.

Section C THE STORY OF THE UNFAIR DISMISSAL LAW TO DATE

C1 The recent census of industry shows that the working population of Guernsey is a
little over 32,000 of whom 13,473 are employed by just 90 employers. It is significant that
the vast majority of the Island’s 5300 employers (83%) employ 5 or less workers. There is
limited information about the composition of the workforce in terms of industry sector so
that it is not possible to examine whether the private or the public sector is most affected by
the legislation. It is also not possible to examine experience by gender, age or, in sufficient
detail, part-time or full-time workers. The size distribution of employers and employees
does, however, have implications for awareness and adoption of good employment
relations practices.

C2  Itis also difficult to gauge the impact of trade union membership which is estimated
to comprise about 6000 employees (about 20% of the total labour force). Data on the
Island’s wage & salary levels are also not available which could lead to difficulties for
those looking at basic award/compensation levels that might be appropriate in unfair
dismissal cases.

C3  In the period the Unfair Dismissal law has been in force (January 1999 to June
2002) the Board of Industry received 98 unfair dismissal complaints and declined to
activate 6 further complaints that were outwith the 2 year qualifying period. Of the 89
completed cases the Board’s conciliation staff achieved a positive clearance rate (PCR) of
58 per cent. The PCR is defined as including cases settled by conciliation or withdrawn or
settled by private agreement; the Board staff will have been active in each case and will
have influenced the outcome in those cases that did not reach an adjudicator. This is a
creditable and solid start for the Board’s conciliators and, if mainland experience is
anything to go by, conciliators are likely to see their PCR build up so that an even smaller
proportion of cases will need the services of an adjudicator. In Great Britain where the
ACAS remit runs the PCR has risen gradually to around 70%, seemingly without
compromising the all important impartiality and independence of the conciliators.

C4 In the period of the UD law’s existence there have been 33 conciliated settlements
and a further 19 cases that were withdrawn. The median settlement level in conciliation
was £2000 in 1999, £3016 in 2000 and £2080 in the first half of 2002. As with mainland
experience, these settlement levels were lower than those awarded by adjudicators (see
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below), although they had extremely limited powers to find for less than the fixed award
figure.

C5  Board staff were also active in handling a further 176 enquiries relating to unfair
dismissal that were clearly to fall outside the two year qualifying period. Of these enquiries
53 were from employees with between 12 and 24 months service. These enquirers provide
some guide to assessing the effect of different regimes of qualifying period.

C6  The caseload of actual complaints has not shown a continuing upward trend which
is difficult to explain, given the mainland experience of a new right getting off to a slow
start before proceeding inexorably upwards. The very tight labour market may have been a
significant factor. In addition the relative low level of awards may have led employees to
the judgement that the effort was not worthwhile. There has not been a rash of
inappropriate claims that some commentators have claimed. Advocates have also indicated
that they, as well as Board staff, had been involved in advising the parties which in some
instances may have led to a case not being pursued.

C7  The lodged complaints arose from a variety of industry sectors with finance,
services & the motor trade making up almost half of the claims, followed closely by the
hotel/catering and the retail sectors. The salary levels of those making claims show that
just over half the 98 complainants had a salary level below £20,000, a further 14% earned
over £40,000 with the remainder in between those groups.

C8  Of the 89 cases dealt with by June 2002, 34 cases (38%) went to adjudication and a
further 4 went on appeal to the Royal Court/Court of Appeal, making a total of 38 hearings.
Most activity for the adjudicators was concentrated in 1999 (13 hearings) and 2000 (16
hearings) with a marked falling away in 2001 & very little activity in 2002.

C9  Of the 15 adjudicators appointed to head unfair dismissal complaints, just 3
adjudicators have heard almost half of the completed adjudications. The most heard by an
adjudicator was 6 and all but one of the adjudicators had heard at least one case. Of the 15
adjudicators, one third are women. All have significant experience of dealing with
employment matters although few could be said to have come from a trade union or
employee representative background.

C10  The vast majority of the 38 hearings lasted no more than one day, with two each
lasting 2 or 3 days respectively, one lasted for 6 days & the longest lasted for 8. These
figures suggest the Board’s wish for a straightforward scheme with the least formality has
been largely achieved. In Great Britain many cases last well over the one day hearings in
Guernsey.

C11 Representatives were not present for either side in 25 out of the 38 hearings which
again chimes in well with the original plans for handling unfair dismissal claims. A trade
union representative appeared in only one case but unions may have appointed an Advocate
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to present their case and certainly Advocates appeared for the employee in a further 8 cases.
Advocates were present in a total of 12 out of the 38 hearings (32%) which is well below
the level of legal representation reached on the mainland after many years of operation.

C12  Adjudicators found in favour of the applicant in 22 (58%) of their decisions and 16
were for the employer. (The mainland experience is quite the opposite! where only 12% of
employees are successful at Tribunal with their UD complaint). As could be expected the
value of the adjudicator’s award has fluctuated according to the salary level of those
making the complaint. In 1999 the median award was £3527, in 2000 £5839, in 2001
£5412 & £18325 in 2002. It may be useful to note the GB comparison of a median award
for UD in 2000/01 was £2744 but higher in sex discrimination at £5499 and £8012 for race
discrimination.

C13  Just over half of the 38 cases reached a hearing within three months of being
registered and almost all were heard within six months which is a commendable record
when placed alongside experience on Great Britain. In the mainland during 2001
Employment Tribunals only managed to get 77% of single cases to a hearing in 26 weeks.
This was against an official target of 85%. In Guernsey it would be surprising if, in the
settling in days of a new system, there were not some that were strung out but even so only
one case went past the nine month mark.

C14 Equally in the early stages one would have expected some legal challenge and there
have been three instances where the adjudicators’ decision has been appealed. They were
as follows:-

1 Mr § Milford v Seaward Marine Ltd in which at a preliminary hearing the
adjudicator held that the applicant had resigned and not been dismissed. The Royal
Court remitted the case to a hearing by a fresh adjudicator as the original
adjudicator had not followed the requirements of natural justice when he had
associated with one of the parties during the original hearing.

2 Micropublishing v Mr G Solway in which the adjudicator found the
applicant to have been unfairly dismissed. The Royal Court dismissed the
company’s appeal finding that, in spite of the adjudicator’s tendency to overstate the
employee’s case, the adjudicator was entitled to reach the decision he had.

3 Garenne Group Ltd v Mrs M Falla in which the adjudicator found that the
applicant had continuity of employment and that her case should proceed to a full
hearing. The Royal Court dismissed the employer’s appeal and remitted the case
back to a full hearing by an adjudicator. The company sought Leave to Appeal
which was heard in the Court of Appeal and the application was refused.

C15 The issue of costs was raised during the review and it may be helpful to record here
the nature of awards of costs in the mainland Employment Tribunals as set out in the
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Employment Tribunals Service report for 2000-01. This shows that costs were awarded in
only 247 cases which was itself down from 407 the previous year. The maximum award of
costs was £1500 but most costs awards were below £500; in only six cases was the award
above that amount.

C16 A further point of interest from the mainland scene is the lack of take-up of the
ACAS Alternative Arbitration Scheme which was introduced for parties to agree to have
the case arbitrated by an independent ACAS arbitrator and the case would not then go
through to a Tribunal. In the first year of operation only 13 cases were dealt with in this
Scheme. It had been hoped that the Scheme would help ease the load on the tribunals and
be cheaper to run.

C17 In examining the efficacy of the 1998 Law I had hoped to establish the various costs
to the States’ Board of Industry of a) a conciliated settlement and b) adjudicators’ hearings
but I understand the detailed information is not readily available. As it is not fundamental
to the review I simply draw attention to the costs of an ACAS conciliated case (settled or
withdrawn) were put at £360 in its Annual Report for 2001-02. This compares with an
Employment Tribunal determined case of something in the region of three times that cost.

Section D REFORM of EMPLOYMENT PROTECTION (GUERNSEY) LAW 1998

D1 Qualifying period for making an unfair dismissal claim

a) According to Board records getting on for 200 employees had enquired about their
rights under this legislation but were outwith the two year qualifying period and therefore
unable to make a claim of unfair dismissal. About 120 employees had less than one year’s
service and a further 53 had between 12 & 24 months service.

b) Union representatives urged strongly for a reduction to at least one year; there was a
good deal of sympathy from other quarters for, at least, some reduction. I detected no
opposition to that proposition.

c) Case_for one year rests chiefly on comparison with mainland position; some
employers find problems where there is a fair degree of movement of employees both
ways; different periods can cause confusion. This is the most straightforward option and
probably has the widest support.

d) Case for six months has not been put but must rate for consideration. It has not
been the rule in the mainland except for a short period of Labour Government in the mid
1970s. However it appears that the States of Jersey are to be asked to legislate for a six-
month qualification in their new employment rights law. This could, of course, raise
unhelpful comparisons and problems where there is interchange of employees.
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e) Case for a nil qualifying period, also, has a respectable pedigree, especially as some
rights to do with discrimination are in this category on the mainland and in Europe. When
sex discrimination legislation is brought into Guernsey, it will be on that basis. The
argument for a nil qualification rests on its intrinsic logic that a statutory right should apply
in all circumstances to which the right attaches. Some of the Island’s Advocates were not
at all happy with the idea and felt a statutory probationary period was necessary.

The United Kingdom Government announced in late June that it would carry out a
fundamental review of the 1999 employment rights legislation including a serious
examination of the TUC proposal for a nil qualification period.

f) On the balance of the arguments presented to me I recommend that the
qualifying period for an unfair dismissal complaint should be reduced to one year.
This change would lead to a more equitable system and could lead to an increase in claims
probably in the order of 30 %; equally it will lead employers to change their practices and
those employees who are doubtful performers will be reviewed near to 6 to 9 months rather
than in close proximity to 18 months as now. If the UK Government decides to alter the
qualifying period the Board of Industry should keep the matter under careful review as no
doubt there would be pressure on Guernsey to follow suit. To maintain flexibility I also
recommend that the Board seek to have an enabling power to change the qualifying
period without the need for primary legislation.

D2 Period allowed for lodging an unfair dismissal complaint

a) Experience suggests that the current one month deadline is far too short. Most
parties seem to agree or were not perturbed by the possibility of change. Those who argued
for change said that the aggrieved were often pushed into making a claim, simply to protect
their right to proceed. This meant that attitudes tended to harden early on and claimants felt
belittled if they then withdrew. It was also represented that a longer time span would
enable parties to look for guidance and advice, thus providing space for calmer reflection
on events.

b) Since there is widespread support for change the only question is to determine how
long would be appropriate. I, therefore recommend that the period in which to lodge a
complaint should be extended to three months.

c) A subsidiary matter was put to me about how the adjudication process should deal
with late applications. If mainland practice is to be followed, as in other matters of
procedure, the Employment Tribunal has first to find that it was not reasonably practical
for the applicant to present the claim on time. However there is a second limb to be
satisfied and that is whether the late application was presented within such further period as
the tribunal considers reasonable. 1t was argued that if the normal time limit was changed
to 3 months then the second limb applied in GB should be added to section 17(2)(b). This
suggestion seems entirely appropriate if the presenting period is changed and so I
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recommend that the adjudicator should also be satisfied that a late application has
been made within such further period as the adjudicator considers reasonable.

D3 Fixed compensation level

a) The original scheme was set up on the basis of it being easy to understand by
employers and employees alike. Consequently it would also be a simple system to operate
and would enable the adjudication process to operate with the minimum of obstacles to
decision making. These very laudable aims have enabled the system to get off to a sound
start.

b) However the award element has come under scrutiny from several angles which
have to be taken seriously. From the employee and their trade union representatives’
perspective, it is felt that the compensation levels do not operate in a fair and just manner.
The fixed levels mean they are not receiving compensation commensurate with their loss of
job, status and prestige. The trade union view is that the awards do not have a punitive
element to force employers to reform their ways of working.

c) Adjudicators said that they felt uneasy at having to give the fixed award when the
evidence before them showed that the applicant had been significantly at fault. They felt
that there was a need for discretion in such circumstances and that they should be able to
assess the contribution that should be deducted. This power is only available to the
adjudicator in the very limited circumstances where she/he judges a reasonable offer of
reinstatement has been refused (see Section 21 of the 1998 Law).

d) The fixed and low level of award was seen as of little help to the Board’s
conciliators. It meant that both parties knew the risks involved and so there was little
margin for compromise and no motivation for either party to do so. Voluntary solutions
were, therefore, not helped by such a rigid formula.

e) A further point, perhaps carrying more contentious connotations, was that applicants
could not afford the large fees employers were able to find to engage Advocates to present
their case professionally. Thus the whole system was weighted against the applicant and
there was uneven presentation of cases before the adjudicators. I judge, however, that the
Board would be mistaken to base the level of awards on the ability or otherwise of the
parties to pay for representation. Other means have to be found to solving that problem.

f) There is a good case for maintaining the current fixed limits as it has the merits for
which the scheme was founded. If the fixed award were to continue it is clear that the
current limits need to be lifted by a significant margin, especially as wage levels on the
Island are at a high standard. This would not, however, deal with the contributory fault
factor.
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2) Alternatively, a basic award system might be introduced on conditions similar to
those operating on the mainland ie a basic award related to the employee’s length of
continuous service, age & the relevant amount of a week’s pay. A ceiling is attached to the
amount of a week’s pay that can be used in the calculation. In Great Britain the current
weekly pay level is £250 so that the maximum basic award is £7500. The pay level is
increased annually based on the RPI index at September. This system could be
implemented in a simplified form in Guernsey eg with a higher or no pay cap figure, in
similar fashion to the current fixed system. This approach could be further adapted to cover
contributory fault but mainland experience suggests that awards are subject to the same
pitfall that little account can be taken of an employee’s contribution to the dismissal.

h) A further refinement would be, therefore, to have a basic award system where the
adjudication process enabled contributory fault to be taken into account. One suggestion
put to me was the reduction might be based on a percentage according to grading as major,
average or minor contribution or better still a 5-grade structure.

1) To be more radical & comparable with mainland practice a compensatory award
(subject to a maximum — currently £52,600, again increased annually in line with RPI)
could be introduced in addition to the basic award. The idea being that, as the basic award
is meant to cover loss of job as if redundant, a further award to compensate for loss
attributable to action taken by the employer is made on the basis of what is just & equitable
in all the circumstances. It should be emphasised that the object of a compensatory award
is not to punish the employer but to genuinely compensate the employee for the loss that is
suffered.

J) The Guernsey unfair dismissal scheme was established with the laudable aim of
simplicity and ease of operation. The award level is, however, one of the more complex
matters in this review. I think that most observers were looking for some change and so the
only sensible course of action is to accept that this element has to be more sophisticated.
As it stands, the most significant drawbacks are the inadequacy of the compensation level
in a high earning economy & the unfairness arising from the lack of flexibility in making a
fixed monetary award. It is tempting to limit the change to a fixed award system based on
age, length of service & weekly pay. Tribunals in GB, the parties, & conciliators are well
used to the ready reckoner approach that can be used for the basic award. But this would
not go far enough to enable the adjudicator to assess fully contributory fault and future loss
among other matters. Since Guernsey looks to tribunal precedent in GB for its own
guidance, contributory factors can be readily ascertained from that source. Although
additional matters for further determination would be added to the adjudication process
they ought not to be that onerous for the adjudicator, given proper training & support. The
use of discretion more often might give rise to more legal challenge but GB guidelines
should reduce the risks of that happening. I recommend that the Board adopt the
principle of a basic award according to defined criteria for calculation supplemented,
where appropriate, by a compensatory award similar to those in GB but adapted in as
simple a form as possible to the Guernsey situation.
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k) The slight increase in complexity is likely to be acceptable as it will be fairer on two
counts. It will provide a fairer award to those who are found to be unfairly dismissed; it
will be fairer to employers who were not entirely at fault in making the dismissal. The
introduction of contributory fault is likely to deter those applicants who previously have
thought they had nothing to lose by making a claim and will serve as a warning to
“ambulance chasers” that not every dismissal is an open door to earning money for
themselves.

D4 __ Definition of a weeks pay

a) Some difficulties and inequities have arisen over the current definition of pay set
out in Section 20 (2) of The Employment Protection (Guernsey) Law 1998, most notably
where payments such as an annual bonus have occurred (or not!!) “during the three months
immediately preceding the effective date of termination”. As one can imagine the GB
arrangements are more complex but the way GB deals with such payments could be quite
helpful. The guidance suggests that “12/13ths of any quarterly bonus or 12/52 of any
annual bonus can be included, provided the bonuses are not paid specifically for some time
outside the 12 week period”. I recommend that a similar formula appropriate to
Guernsey could be incorporated into a revised award scheme

D5 Definition of continuous employment

a) The definition of continuous employment was a matter of some contention before
me and it was itself the subject of an Appeal to the Royal Court in the case of Garenne
Group Limited v Maura Falla. This was the most significant point to be the subject of
legal challenge and is, of course, of immense importance to employees & trade unions in
terms of protecting individual rights. It is also of prime importance to employers in an
economy where change is ever present and the business of transfers and takeovers is a
complex legal operation. Clarity and certainty is, therefore, important for all parties.

b) Section 34(2) in the Interpretation section of the 1998 Act carries a definition of
Associated Employer which is a helpful start. Also, under section 34(4) the States “may by
Ordinance make such provision as they think fit as to the meaning of the expression[s]
“continuously employed” but, so far, no action has been taken on this facility. Both sides
of industry & commerce are, for their own different but legitimate reasons, very anxious to
have further certainty in this area. In retrospect it is a pity this power has not been used.

c) No doubt the Board thought it could rely on GB legislation and the way it had been
interpreted by the mainland courts but the Guernsey situation is quite different. There is no
transfer of undertakings legislation in place apart from The Transfer of States Undertakings
(Protection of Employment) (Guernsey) Law 2001. This law was designed to deal with the
sale and transfer of the States Telecommunications Board into private hands. I understand
that the Board are now involved in consultations about the whole issue of transfers and this
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could help significantly but it will not solve the whole issue. The outcome of these
deliberations will be sometime in coming to fruition and I, therefore, recommend that the
Board put in place at the earliest opportunity a definition of “continuously employed”
that will suit the Guernsey situation. The starting point beyond the TUPE matter might
well be Section 218(2) of the Employment Rights Act 1996 which is based on legislation as
far back as 1963. The section provides:-

“If a trade or business, or an undertaking (whether or not established by or under an
Act), is transferred from one person to another —

(a) the period of employment of an employee in the trade or business or
undertaking at the time of the transfer counts as a period of employment with the
transferee, and

(b) the transfer does not break the continuity of the period of employment”.

A further suggestion put to me was that a period of employment in the same group of
companies could be regarded as continuous and the definition of holding and subsidiary
companies set out in the Amalgamation of Companies Ordinance 1997 could be adopted
for the purpose of defining group companies. The Board’s advisers may wish to take this
idea also into their deliberations on this matter.

d) The Board will need no reminding that it is vital to give early attention to the unease
about this area of the law, difficult as it is to get a handle on its complexities. The current

consultation on TUPE will provide another opportunity to modify the law should that prove
to be desirable.

D6 Provision of alternative compromise agreements

a) For sometime now there has been alternative, acceptable ways of reaching
agreements in Great Britain that despatch with finality the statutory complaint (or where a
complaint could be made), in addition to the longstanding exception for conciliated
settlements reached under the auspices of ACAS. In recent years the scope of those able to
oversee compromise agreements has been extended but within very strict conditions set out
in primary legislation.

b) Such agreements were introduced to ease the load on the Tribunal system and have
been highly effective in handling cases which did not need to clog up the system. The
stringent conditions as to those who could effect such agreements was an essential
safeguard to employees who were dismissed and have proved acceptable.

c) It was represented to me that this facility was not available in Guernsey and

members of the Island’s legal profession who saw me requested that a limited form of such
arrangements would be beneficial for the Island. The idea would be that, as well as
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settlements reached under the auspices of the Board’s conciliators, it would be possible for
Advocates, under strict conditions, to reach agreements with similarly represented parties
that had the same effect of avoiding the possibility of an adjudicated decision. It was
argued that this would relieve some of the pressures that are put on the Board’s officials
and would be a useful method for resolving highly technical issues at the levels of senior
management, in particular.

d) This additional approach to resolving issues is, I believe, likely to be helpful in
Guernsey, just as it has been on the mainland, so long as appropriate safeguards are put in
place to protect all interests. Employee interests would be protected by the statute ensuring
that they received independent advice about their rights & the effect on them of any
proposed agreement. I recommend that initially compromise agreements should be
permitted but limited to a narrow range of people given authority to reach such
agreements. Thus, for Guernsey, it would be appropriate to give this power to a
qualified Advocate “ in private practice or employed to give legal advice or a solicitor
who holds a practising certificate”. If introduced on this limited basis its usage and effect
could be carefully monitored by the Board to ensure it is adding value to the overall unfair
dismissal scheme.

e) In order for the compromise agreement to be legally binding it must, if mainland
rules are followed, be:-

i) in writing

ii) only made where the employee has received advice from a relevant,
independent adviser as to the terms and effect of the proposed agreement
and, in particular, its effect on her/his ability to pursue her/his rights before
an adjudicator and there must be in force, when the adviser gives the advice,
a contract of insurance, or an indemnity provided for members of a
professional body, covering the risk of a claim by the employee.

ii1) identify the adviser and

iv) state that the conditions regulating compromise agreements have been
satisfied.

f) There may also need to be some indication of those who cannot be an adviser in

such situations eg a person who is employed by the employer who is dismissing the
employee. Such safeguards are essential if justice & fairness are seen to be in place.

D7 Wrongful dismissal claims

a) In Great Britain Tribunals are able to hear civil claims alongside unfair dismissal
statutory claims and some lawyers as well as adjudicators put to me that such a possibility
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should be available to parties in Guernsey. They further suggested that there should be a
limit in the level of such claims of, say, £25,000. As adjudicators hear an unfair dismissal
complaint that can give rise to a civil action based on the same facts it seems eminently
sensible to adopt the practise of dealing with both claims simultaneously. I recommend
that the adjudicator should be given power to hear a civil claim alongside an unfair
dismissal complaint. The Board’s legal advisers will, no doubt, have a view on the
limit to be placed on a civil claim but £25,000 would seem to be a sensible figure.

D8 Minor suggestions for change

a) A number of other suggestions were made to me by those who had participated in
the operation of the scheme and the following points were made in correspondence as well
as in my meetings from Board staff, advocates, adjudicators and trade union officials.

b) A request was made that the minimum notice periods in section 1 of Part 1 of the
1998 Law should be amended and extended to a maximum of 16 weeks. Whilst the current
form is somewhat restrictive there were no other representations to this effect and I do not
propose any alteration. However, it is one of those matters that Board staff could monitor
and review from time to time.

c) I recommend that the reference to the Industrial Disputes Officer in section
16(1) should be removed as it is clear that it is not an essential part of maintaining a panel
& could indeed clash with the IDO’s role in collective matters. There may be other
references that also need to be addressed eg section 17(7)(c).

d) I recommend that the word “and/” before “or” in section 17(1)(a). This would
bring the statute into line with the Royal Court judgement in Milford v Seaward Marine
L.

e) I recommend that, subject to legal advice, section 17(3)(a) should be amended
to allow for an appeal. I suggest this in the light of the Human Rights legislation.

f) The current wording of Section 17(7)(d) is not satisfactory and will require
amendment if my recommendation on compromise agreements is acted upon. It should be
made clear that an individual cannot sign away their statutory right, whether before or after
an actual complaint has been lodged except in specifically defined, safeguarding
circumstances.

2) Section 18(2) may not be felicitously worded in the light of human rights legislation
but since the matter goes on to adjudication no harm is done. However I recommend that

the wording might be reviewed in the light of these comments.

h) Some concern was expressed to me about nomenclature and the possibility that
misunderstandings might arise. We are all familiar with the term “employee” who, in the

14



2005

legislation, becomes a complainant. Thus when a complaint is lodged it is normal practice
to refer to that person, in any proceedings, as the “applicant”. It should not be a surprise
that the “employer” is transformed into “the respondent”. I hope that in guidance leaflets
these sorts of distinction can be easily described and the reason for them being the taking
up of a complaint under the Law.

1) It was suggested that, in certain circumstances, employees should be ineligible to
claim unfair dismissal if they had reached the relevant retiring age. The matter of part-time
employees satisfying a threshold was also raised in relation to the qualifying period. I feel
these are matters of detail that Board staff will only want to give attention to in handling the
broad sweep of reform, including the introduction of discrimination legislation.

Section E PROMOTING GOOD EMPLOYMENT RELATIONS PRACTICE

E1l The existence of employment rights legislation is a support framework and does not
take away the need for good employment relations & practice in the workplace. Whatever
the nature of the employment or the sector of industry involved the aim must be for
employer and employees and their representatives to act in a partnership to their mutual
benefit in achieving the success of the organisation and the satisfaction of the individual
employee. Resort to the law should always be seen as the last resort.

E2 Throughout my meetings it was evident that the Board of Industry staff are already
highly regarded for their professional support and advice. This unsolicited praise comes
equally from employees, trade unions, employers and professional organisations. They are
praised for the quality and practicality of their advice and guidance. The existence of
employment relations legislation and the prospect of its extension will produce greater
pressure on the Board’s resources. As the independent specialists on the Island people are
likely to look first to the Board’s staff for support and it is vital that they are able to
maintain their reputation for independence and impartiality in spite of their necessarily
close connection to policy making and the Island’s overall economic direction.

E3 The Board’s staff provide a free, confidential advisory service to employers and
their organisations and also to individual employees and their representatives including
trade unions. This service covers all industries, all sizes of employer, all employees and
can be accessed by a simple phone call to the Board’s offices. Advice is provided by
phone, at meetings, in seminars and training sessions as well as in publications such as
codes and advisory leaflets. Where unfair dismissal complaints are made conciliation staff,
again, provide a free, confidential service. Equally where there is a collective issue in
dispute between an employer and recognised trade union the Board provide an expert
conciliation service. All of these activities are carried out on an independent and impartial
basis. It is this impartial basis which is the bedrock of the Board’s staffs success.

E4 Setting out on the road of employment relations legislation can be unpredictable but
in today’s modern society with its global ramifications law is the essential framework to
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ensure fairness and justice. The need for help and assistance is going to grow. Trade
unions, employer groups, the professions and the CAB can all provide some help but it will
always be partial and unlikely to be as based on the concentrated experience that can be
provided by the Board’s staff. One conclusion to be drawn from this review is the need to
continue to strengthen the resources available to support the Island’s employers,
employees, trade unions and professional organisations.

ES  If evidence is needed for this conclusion, then eyes should turn to the mainland’s
experience over the last 30 years as employment relations legislation has increased
inexorably. This has led to a continuous upward expansion of caseloads of ACAS
conciliators and, most significantly, of Employment Tribunals. For example, in 1998
ACAS received 113,636 individual rights complaints that were made to the Tribunal; in the
same year 29,063 cases went on to Tribunal for hearing. In 2001/02 ACAS reported
receiving 165,093 complaints and 34,998 going on to Tribunal.

E6 United Kingdom Governments, of both political persuasions have, in the last
decade, become increasingly worried about the costs to the public purse and have made,
sometimes frantic, moves to arrest the process. It has to be said with little signs of success.
In assisting Guernsey to avoid such an outbreak of legal activity we must consider some of
the latest moves on the mainland to check the continuous rise of tribunal cases. These
efforts have been manifest in:-

i) The provisions that have now reached the statute book in the Employment Act 2002
including:-

a) the introduction (at a date yet to be determined) of minimum internal
disciplinary & grievance procedures to encourage the internal resolution of
workplace disputes;

(see Appendix 2)

b) providing incentives for the use of such procedures in enhancing the Tribunal’s
work;

c) greater emphasis on the provision of written particulars.

it) The Better Regulation Task Force report “Employment Regulation: striking a
balance” looked at the Government’s policymaking process on employment law and at
ways of assisting employers to comply with employment law. This report has a number of
suggestions in meeting the needs of small employers and has various ideas about improving
the provision of information and advice to employers in particular.

iii) The Employment Tribunal Taskforce Report (160 pages) “Moving Forward” was

charged with making recommendations as to how Tribunal “services can be made more
efficient and cost effective for users against a background of rising caseloads.” In its wide
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ranging report, headed by the leading employment lawyer, Janet Gaymer, there were 61
detailed recommendations, some of which will lead to further research & examinations. In
the Guernsey context, it is appropriate to pick out the following major recommendations:-

a) the need for greater emphasis on the prevention of disputes including a
recommendation that ACAS should do more work in the promotion of best
practice and instigate mediation pilots.

b) better information to be provided about how Tribunals operate &
improvements on the conduct of claims & the way proceedings are held.

iv) The Government’s Review of the Employment Relations Act 1999. Whilst much of
that Act was to do with trade union recognition it is likely the review will look at eg
compensatory awards for unfair dismissal as well as the qualifying period. The outcome of
the review is still some months away.

E7 The above résumé of current activity by the UK Government serves to show the
importance for Guernsey of seeking ways of heading off a similar rush into ever more
legislation and litigious activity. It shows up the imperative for helping the generality of
Guernsey employers to sharpen up their employment practices to achieve the best possible
standards. That help must also be directed to individual employees and their trade union
representatives who have an equal responsibility in achieving the desired standards.

ES8 Among steps the Board may wish to take to strengthen their legislative &
jurisdictional responsibilities might be to look again at their literature as participants at
several of my meetings showed a lack of real appreciation of the different elements of the
Board’s work. It was also clear that explanatory information about good practice needed to
be more sharply focussed for particular groups such as the smallest employers or trade
union representatives. In the context of the revision of the unfair dismissal law and
procedures (and the bringing in of new employment laws such as sex discrimination) I
recommend that the Board examines afresh its publicity material and its guidance
literature. For example it was urged on me that there should be a specific layperson’s
guide to the law and the adjudication process.

E9 The effect in Great Britain of the Employment Act 2002 provisions relating to the
encouragement of the use of internal procedures to resolve problems will take time to
emerge. DTI has announced that it will be consulting over the winter and expects to
introduce the new procedures late in 2003. Some Advocates urged that these procedures be
adopted in Guernsey but at the moment we have no hard evidence to go on, simply the
belief of politicians that the changes will influence workplace practices and, in
consequence, reduce claims to a Tribunal. The Board will, however, want to keep a
watchful eye on the progress of the consultation to see how matters will be implemented
and monitor its practical effects in 2004.
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E10 Among other developments ACAS is to revise its disciplinary & grievance
procedure code in the light of the new legislation, particularly now that a Standard
Dismissal & Grievance Procedure has been set out in the Statute.

Section F PROMOTING THE ROLE of CONCILIATION

F1 In addition to the provision of advice, the ability to resolve issues voluntarily
through conciliation is a preferred method compared to adjudication on grounds of speed of
resolution, personal, emotional upset, expenditure of managerial energies as well as cost
and efficiency. In my discussions there was again unprompted praise for the part played by
Board staff which is a real tribute to the part they have played in ensuring this new
legislation has got off to a good start. They achieved a 58% positive clearance rate in the
time up to this review which says much for their professional approach to a new range of
conciliation.

F2 I also detected, however, that some parties and even their advisers were not clear
about the distinctive and separate roles that comprise conciliation and adjudication. As
indicated above the Board will need to review its literature on the subject to ensure that the
parties and advisers are clear about who can do what.

F3 A key element in the employment rights process must be to avoid the need for
adjudication and tribunal decision making. It is not immediately apparent that the
legislation has that emphasis and I recommend that the Board consider, with the Crown
Advocate, strengthening the wording in the Law in order to point up the primacy of
conciliation in conflict resolution. Conciliation is the better way to resolve issues. As it
is done on a voluntary basis there is less stress on the parties when the matter is sorted out
at the earliest opportunity and it is less costly to the parties in time as well as in financial
costs.

F4 At present Section 18 (1) (a) of the 1998 law combines advice and conciliation and
I recommend that it would be helpful to start by having separate sub-sections for each
role. Further changes will require consultation with the Crown Advocate but could
indicate that the purpose of conciliation is to avoid the need for adjudication. This
would place things in a logical sequence and enable the sub-section on conciliation to be
expanded to undergird the desire for voluntary settlement.

F5 In Great Britain the Employment Relations Act 2002 presages changes to the
interaction of conciliation and tribunal processes. These changes are one element in the
consultations that are due to take place this winter with a view to the new procedures being
introduced in late 2003. Section 24 of the Act provides a power for Tribunal regulations to
introduce a fixed period for conciliation, the idea being to encourage earlier conciliated
settlements where this is possible. This will not be a compulsory system but the parties will
be encouraged to engage in conciliation at a time, unlike as at present, when no tribunal
hearing date will have been fixed. Much is going to depend on the detail resulting from the
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consultation before a preliminary view can be offered on this new approach. For the
moment it would appear to be an unnecessary complication of the Guernsey scene but the
Board will want to monitor closely as the story unfolds.

Section G REFORM of the ADJUDICATION PROCESS

G1  The terms of any new law naturally come in for close examination as it is tested and
that has been true to a limited extent with the 1998 Law. The next area that comes under
scrutiny is the place where decisions and judgements are made and this has been true in
Guernsey. The process of adjudication was based on the belief that employment relations
matters needed to be resolved by those who understood the workplace and had experience
of its many vicissitudes. This led to the appointment of lay adjudicators with such
experience who sit alone, with basic secretarial support provided by Board staff. The
conduct of the hearings is meant to be inquisitorial rather than adversarial and was, no
doubt, fashioned to some extent on the experience of ACAS arbitrators who carry out their
task in such a way but, of course, in a non-statutory context.

G2  The Board has ensured that adequate training has been provided and much wise
support has been provided by the Employment Tribunal Chairman and staff of the
Southampton Regional Employment Tribunal. This link has proved immensely valuable
and Board staff have maintained good relations with that link so that help and guidance has
been available before, during and after hearings. The procedures and conduct of hearings
have, therefore, been based largely on practice in mainland Tribunals.

G3  Those I met who have been involved with adjudicators praised their work and the
way in which the adjudicators have conducted themselves even where criticisms may have
arisen on some matters. Some of the criticisms have come from lawyers who have felt the
adjudicators allowed hearings to drag on (it was equally said that lawyers had prolonged
cases!) and may at times have permitted evidence that was not strictly germane to the issue
in question. Some adjudicators have felt under pressure from skilled Advocates which has
been at least unnerving.

G4  On all counts it is a success of the procedures that such a small proportion of cases
found their way to adjudication and, in particular, to appeal. However, the experience of
hearing cases by each adjudicator has been very limited and they have, therefore, built up
extremely limited experience, including confidence in handling cases. This is demonstrated
in that just 3 adjudicators have dealt with more than 4 cases in two and a half years!

GS  Pressure for reform of adjudication has built up. It is most keenly promoted by the
legal profession, but supported by some employer organisations, who want to see
adjudication carried out by a legal chairman. Some would like to see that person sitting
alone, others feel it would be beneficial to retain side members drawn from both sides of
industry. In some ways this is the most crucial reform that was put forward during the
Review. It is understandable that the issue should be keenly felt, as much by the
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adjudicators as by the lawyers who argue for change. The parties are simply keen to have a
fair hearing and a just decision.

G6  No voices are raised in support of the status quo so change of some sort is on the
cards. The question is how extensive the change should be. The most minor of changes
would be to have three members drawn from the current panel, one of whom would be
nominated as chairman for that hearing. It is argued that, in that way, more adjudicators
would be exposed to the hearing process, gain experience and would build up their
confidence in the role. The one acting as chairman would feel less exposed and would have
the support of the two colleagues, especially if there were legal challenge to the conduct of
proceedings or on interpretation of the law.

G7 A significant refinement of that panel arrangement would be to recruit a separate
panel of chairmen who would be supported by two others drawn from a separate members
panel. A majority decision would be acceptable but British experience suggests this would
be rare. The Chairmen’s panel would be appointed after public advertisement seeking
those with wide experience of employment issues from the perspective of both sides of the
employment relationship and would not preclude lawyers. The appointments panel would
be directed to find a range of experience in its final selection. Appointments would be held
for 3 years with the possibility of reappointment for a maximum further three. The
Chairman’s panel should be no more than 3 or 4 in number so that they hear sufficient
cases to become truly experienced in the role.

G8  As well as paper evidence and interview, the selection process should include
practical exercises to gauge chairing abilities. The selection panel should be broadly based,
drawing on both sides of industry and would benefit from an impartial voice from outside
the Island as a further check on independence. The training of new chairmen should be
based around the training provided on the mainland for Tribunal Chairman and should also
be connected with Guernsey traditions and law by receiving assistance from the Law
Officers and representatives of the Guernsey Bar Council.

G9 A more radical step still would be to have a legally qualified Chairman sitting alone
who would be conversant with employment law and also with the appropriate procedures of
a judicial system. The approach of the professional would ensure the adoption of good
practice in procedures, be a more efficient approach to the timeous despatch of cases and
have full awareness of the Law. The appointment of legal persons would, however, need to
be approached with some caution, as most of the legal practices on the Island have to
declare an interest in many of the cases that come up for decision. The field to choose from
would, therefore, be limited, though not necessarily damagingly so. There would be less
support for a legal chairman sitting alone than for such a chairman with side members
drawn from the adjudicators panel.

G10 If the legal appointment solution were not acceptable it would then be a matter of
looking to the mainland and appointing an Independent Chair and deputies from the
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mainland who would be willing to hear cases on the Island at relatively short notice. This
would be less convenient and possibly more costly but would bring a fresh, independent
mind to the process. In these technological days it could also be viable to arrange such
matters by videoconference links.

G11 This matter is probably the most important to get right for the future of employment
rights developments in the next few years. In coming to a view the Board would be well
advised to look over the water and see what 30 years of increasing legalism has done to the
resolution of employment disputes on the mainland. There is no doubt that the adjudication
process needs to be sharpened up in its conduct of business (and that is not to cast doubt on
the integrity of those who are currently performing this function). The plea for a legally
qualified Chairman must be approached with some care because to adopt the British
Tribunal system of its more formal approach would be a major change for Guernsey’s
employment relations. On balance, therefore, I recommend that a lay Adjudicator,
specifically appointed for the role of Chairman, sitting with two lay members should
form the adjudication tribunal for the foreseeable future. I further recommend that a
new start should be made also for the side members panel. The procedures for
selection of both chairmen and side members should include an independent element
to ensure that impartial judgements are made.

Section H CHANGES to the DETAILED CONDUCT of PROCEEDINGS

H1  Although Board staff have coped successfully with the introduction of a new law
and processes, there are some preliminary issues about jurisdiction and scope where
professional help may have been desirable. On the mainland handling of procedural points
is left largely in the hands of the legally qualified Chairman and where necessary the
holding of preliminary hearings. This element has not been so easy to accommodate under
the Guernsey system. In the case of Falla v Garenne Group Ltd the Court of Appeal made
clear that the Adjudicator should have taken both the preliminary and substantive points
together. If these preliminary issues grow to be a significant problem then the Board may
wish to consider the idea of a Legal Assistant being assigned to the Board to make
decisions that might have a quasi-legal tag to them. It may be that a junior solicitor could
handle such matters working on a part-time basis. It follows that if any decisions made by
the Assistant were challenged then the new Adjudication process would come into play. I
make no formal recommendation as it is a matter of how such an appointment could be
made in tune with Guernsey’s legal arrangements.

H2  Some lawyers whom I met felt the location of the Board’s offices made for
difficulties in communications and suggested that it would be more convenient if the
required forms could be supplied in electronic form. I imagine this must come about in
time. Interestingly the ETS Taskforce made a great deal of a co-ordinated information
technology system. That must be a development that would be welcomed by a Board that
is also responsible for eCommerce as well as employment relations.
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H3 It should not be surprising that the physical surroundings for hearings do have an
impact on the proper conduct of proceedings. The ETS Taskforce took note of this issue
and concluded that there was a need for a minimum standard of accommodation for
Employment Tribunals. As one of the appealed cases (Milford v Seaward Marine Limited)
turned on an inappropriate contact between an adjudicator and one of the parties, I
recommend that the Board consider some of the detailed ideas of the Taskforce but, as
a minimum separate waiting rooms for applicants and respondents and toilet facilities are
required. Premises issues were especially noted by the secretariat to the adjudicators as a
detriment to the smooth handling of hearings.

H4  In the case of Micropublishing Limited v Gary Solway at Appeal the Bailiff
observed that he would have been helped if there had been a tape of the hearing in front of
the Adjudicator. Although it is not yet standard practice in mainland Tribunals pilot
projects have been conducted in several locations. The ETS Taskforce has recently
recommended that the “proceedings in the Tribunal should be tape-recorded so that a
complete record of proceedings may be maintained in a cost efficient manner.” The report
acknowledges the idea may need extra clerical support to ensure the equipment is properly
monitored. I recommend that tape recording of hearings should be introduced as soon
as practicable. It should help adjudicators to be confident not to take such full manuscript
notes but the recording should not be used for checking on what had just been said in the
hearing, nor be available for scrutiny by the parties unless required in the case of an appeal.
I recognise that such an innovation cannot be achieved without further pressure on staff
resources in addition to the capital costs.

HS A request from some lawyers and the Board’s conciliators was that the formal
reporting of decisions of Adjudicators should be in full, arguing that wider knowledge
would be useful in the improvement of employment practices. Some were, however,
concerned about the impact on individuals in such a small community. It appears,
however, that in the possibly even more contentious area of social security, reasoned
decisions are given, although it should be noted that it is not a requirement of the Human
Rights Convention. There is clearly merit in a system subject to public regulation that the
outcome should be publicly known; that requirement is fulfilled by current arrangements.
The development of good practice and awareness of the basis of earlier decisions could be
of benefit to the Board’s staff whether as advisers or conciliators, to the Adjudicators and to
external advisers such as trade union officials and Advocates. This will mean more work
for the adjudicators but, if new arrangements are put in place, the Chairman should carry
this extra responsibility without too much difficulty. If particularly sensitive matters might
be revealed the Chairman might be given flexibility to produce only the formal reported
decision. I recommend the publication of the full, reasoned decision of the
Adjudicator.

H6  The adjudicator has a power under section 17 (7) (b) to refuse to act on a complaint
that appears”to be frivolous or vexatious” and some lawyers would like to see a procedure
that disposes of the matter summarily. In the first place the Board may wish to note that the
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mainland wording has been slightly widened in a recent change by replacing “frivolous”
with the word “misconceived”. Experience suggests that mainland Tribunals have not used
these powers very often. In the light of the emphasis on human rights I would be reluctant
to recommend summary dismissal as an appropiate course of action, whatever wording is
used in the Statute.

H7  An observation was made by some lawyers that there is no time limit within which
an employer should respond to an unfair dismissal complaint. Although delays in cases
have not been of major significance it may be useful for the Board to consider such a
proposition without fettering the freedom of the adjudicators to manage cases satisfactorily.

H8  The schedule containing the Adjudication Procedure has at paragraph 5 the rules
concerning costs and expressly prohibits costs of legal representation which was no doubt
introduced to prevent proceedings being taken over by lawyers as in Great Britain. Even so
12 out of 38 hearings (almost a third) already have an Advocate acting on one side, and in 5
Advocates were present on both sides. The removal of the prohibition would most likely
attract parties to utilise legal representatives even more. As noted earlier in Section B there
has been a marked reluctance on the part of British tribunals to award costs which has been
partly a signal to parties not to indulge themselves, in the clear expectation that their legal
fees will be recovered. It is tempting to think that less well-healed parties might be
enabled to use Advocates if costs were awarded but the nature of the scheme should not be
skewed by a possibly unpromising attempt to help a particular group; other ways should be
canvassed if that remains a vital issue. As I understand it assistance is available via The
Green Form Scheme, up to a means tested limit, enabling an accepted client to receive
advice and assistance to a value of £322.

H9  As this Review was underway, the Advisory & Finance Committee published
proposals for core legislation that would allow the States of Guernsey to create a central
tribunal service for the Island, under the control of a Chairman/Commissioner. The service
would administer a wide range of appeals tribunals that already exist or may be created.
The intention is to obtain efficiencies through the provision of central services and that
could be useful in the running of the Board’s UD hearings. It would appear, however, that
the proposed new service concerns appeals on relevant matters and so does not apply to the
adjudication process for unfair dismissal matters which is at first hearing stage. In any case
the maintenance of a tripartite structure for employment relations matters is a significant
difference that singles out adjudication from a central service but the Board will need to
continue to monitor developments to ensure the unique nature of the unfair dismissal
adjudication system.

Peter Syson
Working in Partnership
14 October 2002
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Appendix 1

List of those with whom either meetings were held or letters received

Board of Industry senior staff — Nigel Lewis, Stuart Le Maitre and Michael Mahy
Conciliation staff — Mike Mahy, Sue Roberts and Toni Airley
Secretarial staff — Helen Reynolds, Judith Robey and Toni Airley
Deputy John Roper — President, Board of Industry
Sir de Vic Carey — Baliff
Chris Hookway — Crown Advocate
Adjudicators — Barbara Bartie, Wallie Le Bourg, David Le Conte, David Evans,
Barry Ferguson, Charles Hunt, Peter Morgan, Georgie Scott and George Wherry
Miranda O’Donnell — Chairperson, Chartered Institute of Personnel and
Development
Peter Du Port — Regional Industrial Organiser, Transport & General Workers Union
Advocates — Andy Ayres, Gordon Dawes and Louise Hall
Mark Ferbrache
Collas Day
Roger Dadd and Sarah Brehant
Andy Castle — Association of Guernsey Civil Servants
Wilma Edwards — Board of Health
Gary Solway
Mike Jackson — Social Security Authority
Richard Hamilton, Tony Kines, Martyn Priaulx and Glen Irvin — Connect trade
union
Rodney Reed — Director, Guernsey Chamber of Commerce
R S Taylor — Industrial Disputes Officer
M A Fooks — Deputy Industrial Disputes Officer
Trevor Town — Branch Secretary, GPMU
Nordben Life & Pension Insurance Co Ltd
Tony Gallienne — Vice Chairman, Guernsey Institute of Directors
Kate Raleigh — Citizens Advice Bureau.
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APPENDIX B

Groups invited to take part in the Consultation Process on the Review of the
Employment Protection Law

Employer Groups

Guernsey Chamber of Commerce

Bridge Traders’ Association

Guernsey Hotel and Tourism Association
Guernsey Motor Trades Association
Guernsey Growers Association

Guernsey Fishermans Association

Guernsey Farmers Association

Guernsey International Business Association
Guernsey Building Trades Employers Association
Association of Guernsey Banks

Civil Service Board

St Peter Port Traders

G-Mex

Institute of Management

Institute of Directors

Employee Groups

Transport and General Workers Union

GMB Union

Association of Guernsey Civil Servants

Lloyds TSB Group Union

Professional Association of Guernsey Civil Servants
UNIFI (Banking Union)

Police Association

Prospect Union

General Secretary, Communication Workers Union
Branch Secretary, Communication Workers Union
Graphical Paper and Media Union

Connect

Guernsey Public Employees Consultative Committee

Others

Institute of Personnel Development

Womens Rights Group

Crown Advocate Mr C Hookway, St James Chambers
The Guernsey Bar Council

Advocate Hall, Carey Langlois

Advocate Ferbrache, Collas Day Advocates
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Advocate Ayres, Babbe Le Pelley Tostevin
Advocate Dadd, Olsen Ferbrache Morgan
Advocate Ferbrache, Ozannes Advocates

Mr P Richardson, Collas Day Advocates

Mr B Ferguson, Unfair Dismissal Adjudicator
Mr G J Wherry, Unfair Dismissal Adjudicator
Mr D Evans, Unfair Dismissal Adjudicator

Mr P J H Morgan, Unfair Dismissal Adjudicator
Mr C H Hunt, Unfair Dismissal Adjudicator

Mr B A Mansell, Unfair Dismissal Adjudicator
Mrs B Bartie, Unfair Dismissal Adjudicator

Mr W C Le Bourg, Unfair Dismissal Adjudicator
Mrs C Harvey, Unfair Dismissal Adjudicator
Mrs P Lancaster, Unfair Dismissal Adjudicator
Ms G Scott, Unfair Dismissal Adjudicator

Mrs B Minta, Unfair Dismissal Adjudicator

Mr P Woodward, Unfair Dismissal Adjudicator
Mr M D Hutchings, Unfair Dismissal Adjudicator
Mr D Le Conte, Unfair Dismissal Adjudicator
Mr R S Taylor, Industrial Disputes Officer

Mr M A Fooks, Deputy Industrial Disputes Officer
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(NB The Policy Council supports the proposals)
(NB The Treasury and Resources Department has no comment on the proposals)

The States are asked to decide:-

XIL.- Whether, after consideration of the Report dated 25t August, 2004, of the
Commerce and Employment Department, they are of the opinion:-

1.

That the qualifying period of employment required under section 15 of the
Employment Protection (Guernsey) Law, 1998, before an employee is entitled to
make a complaint, shall be reduced to one year.

That the qualifying period of employment required under section 2 (2) of the
Employment Protection (Guernsey) Law, 1998, before an employee is entitled to
request a written reason for dismissal, shall be reduced to one year.

That the period allowed for notifying an unfair dismissal complaint under
section 17 (2) of the Employment Protection (Guernsey) Law, 1998 shall be
increased to 3 months, beginning with the ‘Effective Date of Termination’.

That the current fixed rate award of 3 months’ pay, or 13 weeks if weekly paid,
shall be increased to 6 months’ pay, or 26 weeks pay if weekly paid, and the
Adjudicator/Tribunal shall be able to reduce the amount of the award as they
think fit, in accordance with equity and the substantial merits of the case.

That the Employment Protection (Guernsey) Law, 1998 shall be amended to
include a definition of “Continuous Employment” similar to that contained in
the UK Employment Rights Act 1996.

That provision shall be made in the Employment Protection (Guernsey) Law,
1998 for Compromise Agreements in potential unfair dismissal complaint
situations, with specific statutory authority to make such agreements, similar to
those that exist in the UK Employment Rights Act 1996.

That Section 18 (1) of the Employment Protection (Guernsey) Law, 1998 shall
be strengthened to point up the primacy and importance of conciliation in
conflict resolution.

That the current Adjudication Procedure for hearing unfair dismissal complaints
before a single Adjudicator shall be replaced with a Tribunal Panel.

That the Employment Protection (Guernsey) Law, 1998 shall be amended to
provide the following enabling powers in respect of minor changes to the
operation of the Law without the need for primary legislation:
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a) To change the qualifying periods for making complaints by Ordinance of the
States; ‘

b) To enable the Adjudicator/Tribunal to determine whether late applications
should be admitted;

c) To determine a “week’s pay” for the calculation of awards by the
Adjudicator/Tribunal; and

d) To vary/change the amount of the award by Ordinance of the States.

That the ‘Draft’ Sex Discrimination (Guernsey) Law, 2000 shall be amended to
allow for sex discrimination complaints to be heard before a Tribunal Panel.

To implement the proposed Sex Discrimination Law by Ordinance, under The
Prevention of Discrimination (Enabling Provisions) (Bailiwick of Guernsey)
Law, 2004.

To approve the establishment of a new Employment and Discrimination
Tribunal under The Prevention of Discrimination (Enabling Provisions)
(Bailiwick of Guernsey) Law, 2004.

To direct the preparation of such legislation as may be necessary to give effect to
their above decisions.
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STATUTORY INSTRUMENTS LAID BEFORE THE STATES

THE REGULATION OF INVESTIGATORY POWERS
(CODES OF PRACTICE) (BAILIWICK OF GUERNSEY) ORDER, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Codes of Practice)
(Bailiwick of Guernsey) Order, 2004, made by the Home Department on 11" June,
2004, is laid before the States.

EXPLANATORY NOTE

As from 14" June 2004 this Order brings into effect the following Codes of Practice
issued in accordance with the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003:-

(1) Accessing Communications Data;
(11) Covert Human Intelligence Sources;
(i)  Covert Surveillance;

(iv)  Interception of Communications; and

(V) Interception of Communications — Postal.

THE REGULATION OF INVESTIGATORY POWERS (PRESCRIPTION OF
OFFICES, RANKS AND POSITIONS) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Prescription of Offices,
Ranks and Positions) Regulations, 2004, made by the Home Department on 11" June,
2004, is laid before the States.

EXPLANATORY NOTE

These Regulations prescribe offices, ranks and positions for the purposes of sections
20(2), 25(1), 28(1), and 41(2) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003 ("the Law"), under which individuals holding such offices, ranks
or positions as are prescribed may grant or may be authorised to grant authorisations
and notices for the purposes of the Law.

Regulation 2 and Part I of the Schedule prescribe those offices, ranks and positions in
the Island Police Force and in Customs and Excise who may grant an authorisation or
issue notices for the purposes of Chapter II of Part I of the Law. Regulation 3 and Part II
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of the Schedule provide that an individual holding an office, rank or position listed in
column 2 of Part II of the Schedule, with a public authority listed in column 1, may
grant authorisations under either section 23 or section 24 of the Law. The public
authorities listed in column 1 of Part II of the Schedule to the Regulations are the
authorities listed in Schedule 1 to the Law, as amended by the Regulation of
Investigatory Powers (Applicable Public Authorities) Regulations, 2004.

Regulation 4 provides that individuals holding the ranks or positions listed in column 2
of Part III of the Schedule may act on behalf of the Chief Officers of the Police and
Customs in granting authorisations under section 26 of the Law.

Regulation 5 prescribes in Part IV of the Schedule those ranks or positions with the
Island Police Force or Customs and Excise who may grant authorisations in the
situations set out in section 41(1) of the Law.

The offices, ranks and positions prescribed include individuals holding more senior
posts. Additional offices, ranks and positions are also prescribed for urgent cases in
respect of sections 23, 24, and 26 of the Law.

Regulation 7 addresses the situation where the duty to cancel an authorisation which has
been granted under sections 23, 24, and 26 of the Law falls on a person who is no
longer able to perform it. Regulation 7(1)(b) provides that the duty falls instead on the
person who has taken over most of that individual’s responsibilities. There is also a
power to appoint a person for the specific purpose of cancelling an authorisation.

THE REGULATION OF INVESTIGATORY POWERS
(CANCELLATION OF AUTHORISATIONS) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Cancellation of
Authorisations) Regulations, 2004, made by the Home Department on 11™ June, 2004,
is laid before the States.

EXPLANATORY NOTE

Section 36 of the Regulation of Investigatory Powers (Bailiwick of Guernsey) Law,
2003 imposes a duty on a number of persons to cancel authorisations under Part II of
the Act, provided certain conditions are met.

These Regulations address the situation where the duty falls on a person who is no
longer available to perform it. Regulation 2(1)(b) provides for the duty to fall instead on
the person who has taken over most of that person's responsibilities. There is also a
power in regulation 2(1)(a) to appoint a person for this specific purpose, which may be
needed where the application of regulation 2(1)(b) is uncertain or inappropriate in a
particular case.
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Where section 36 imposes a duty to cancel on two persons, and one of those persons
remains available, neither the Law nor the Regulations relieve the duty imposed on him.

THE REGULATION OF INVESTIGATORY POWERS
(JUVENILES) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Juveniles) Regulations,
2004, made by the Home Department on 1 1™ June, 2004, is laid before the States.

EXPLANATORY NOTE

Section 24 of the Regulation of Investigatory Powers (Bailiwick of Guernsey) Law,
2003 allows authorisations to be granted for the use or conduct of covert human
intelligence sources.

This Order contains special provisions for the cases of covert human intelligence
sources who are under eighteen.

THE REGULATION OF INVESTIGATORY POWERS
(BRITISH BROADCASTING CORPORATION) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (British Broadcasting
Corporation) Regulations, 2004, made by the Home Department on 11™ June, 2004, is
laid before the States.

EXPLANATORY NOTE

These Regulations apply Part IT of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, with modifications, to the carrying out of surveillance to detect
whether a television receiver is being used in any residential or other premises (referred
to in the Regulations as “the detection of television receivers”).

Part II of the 2003 Law provides for the grant of authorisations for certain forms of
surveillance. By virtue of section 21(6), the detection of television receivers is not one
of the kinds of surveillance regulated by Part II. However, section 37 provides for that
Part to be applied, or applied with modifications, to surveillance not otherwise covered.
These Regulations are made under that section, and provides for authorisations to be
granted for the detection of television receivers under a modified version of Part II.
Authorisations may cover such detection in any part of the Bailiwick.

Article 2 modifies Part II by providing that certain of its provisions are not to apply to
the detection of television receivers. Article 3 modifies Part II so that it has effect in
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relation to such detection as if the “section 22A” set out in that article were inserted in
that Part. “Section 22A” provides for authorisations to be granted by persons holding
certain positions within the BBC, if they are satisfied that the authorisation is necessary
for preventing or detecting certain offences under section 1 or 1A of the Wireless
Telegraphy Act 1949, or for assessing or collecting sums payable in respect of
television licences. Article 4 modifies the general rules in section 34 about the grant,
renewal and duration of authorisations and provides (in particular) that authorisations
for the detection of television receivers are to last for up to eight weeks. Article 5
modifies the duty imposed by section 36 to cancel an authorisation where the
requirements that were necessary for its grant or renewal no longer apply.

THE REGULATION OF INVESTIGATORY POWERS
(APPLICABLE PUBLIC AUTHORITIES) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Applicable Public
Authorities) Regulations, 2004, made by the Home Department on 11" June, 2004, is
laid before the States.

EXPLANATORY NOTE

These Regulations amend Schedule 1 to the Regulation of Investigatory Powers
(Bailiwick of Guernsey) Law, 2003 by modifying the names of the applicable public
authorities specified in the Schedule to reflect the changes introduced by the Machinery
of Government (Transfer of Functions) Ordinance, 2003.

THE REGULATION OF INVESTIGATORY POWERS
(SOURCE RECORDS) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Source Records)
Regulations, 2004, made by the Home Department on 1 1™ June, 2004, is laid before the
States.

EXPLANATORY NOTE

Under section 24(2)(c) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003 a person may not grant an authorisation for the conduct or use of
a covert human intelligence source unless he believes that arrangements exist that
satisfy the requirements of section 24(5). For example, the arrangements must be
adequate to ensure that the records relating to the source contain particulars of certain
matters. Those matters are specified in these Regulations.
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In some cases, the activities of the source will be for the benefit of more than one public
authority. By virtue of section 24(8), the records relating to the source must be kept by
one of those authorities. The matters specified in the Regulations, however, relate to the
source's contact with each of them.

THE REGULATION OF INVESTIGATORY POWERS
(TELECOMMUNICATIONS) (LAWFUL BUSINESS PRACTICE)
(INTERCEPTION OF COMMUNICATIONS) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Telecommunications)
(Lawful Business Practice) (Interception of Communications) Regulations, 2004, made
by the Home Department on 1 1™ June, 2004, is laid before the States.

EXPLANATORY NOTE

These Regulations authorise certain interceptions of telecommunication
communications which would otherwise be prohibited by section 1 of the Regulation of
Investigatory Powers (Bailiwick of Guernsey) Law, 2003. To the extent that the
interceptions are also prohibited by Article 5.1 of Directive 2002/58/EC, the
authorisation does not exceed that permitted by Articles 5.2 and 14.1 of the Directive.

The interception has to be by or with the consent of a person carrying on a business
(which includes the activities of government departments, public authorities and others
exercising statutory functions) for purposes relevant to that person's business and using
that business's own telecommunication system.

Interceptions are authorised for specific business purposes only. These are -

¢ monitoring or recording communications:

- to establish the existence of facts, to ascertain compliance with
regulatory or self-regulatory practices or procedures or to ascertain or
demonstrate standards which are or ought to be achieved (quality
control and training),

- in the interests of national security (in which case only certain specified
public officials may make the interception),

- to prevent or detect crime,

- to investigate or detect unauthorised use of telecommunication systems
or,

- to secure, or as an inherent part of, effective system operation;
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e monitoring received communications to determine whether they are business or
personal communications;

e monitoring communications made to anonymous telephone help-lines.

Interceptions are authorised only if the controller of the telecommunications system on
which they are effected has made all reasonable efforts to inform potential users that
interceptions may be made.

The Regulations do not authorise interceptions to which the persons making and
receiving the communications have consented: these are not prohibited by the Law.

THE REGULATION OF INVESTIGATORY POWERS
(NOTIFICATION OF AUTHORISATIONS, ETC.) REGULATIONS, 2004

In pursuance of Section 65 (5) of the Regulation of Investigatory Powers (Bailiwick of
Guernsey) Law, 2003, the Regulation of Investigatory Powers (Notification of
Authorisations, etc.) Regulations, 2004, made by the Home Department on 11™ June,
2004, is laid before the States.

EXPLANATORY NOTE

This Order specifies the matters which must be notified to Her Majesty’s Procureur
when a person grants, renews or cancels a police or customs authorisation for the
carrying out of intrusive surveillance under Part II of the Regulation of Investigatory
Powers (Bailiwick of Guernsey) Law, 2003.
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COMMERCE AND EMPLOYMENT DEPARTMENT

ANNUAL REPORT AND ACCOUNTS 2003 — OFFICE OF UTILITY REGULATION

Chief Minister

Policy Council

Sir Charles Frossard House
La Charroterie

St Peter Port

23™ August 2004

Dear Sir

The Regulation of Utilities (Bailiwick of Guernsey) Law, 2001 provides, in Section §,
that the Department of Commerce and Employment shall submit to the States annually a
report on the activities of the Office of Utility Regulation during the preceding year.

I enclose the Director General’s report for 2003.

Section 8 3 (b) of the Law also provides that the Department may, at the same time,
submit its own report commenting on the activities of the Director General during this
period.

The Department has noted the Office of Utility Regulation report and is confident that
the considerable level of activity undertaken during 2003 has delivered significant
benefits to both commerce and the consumer.

The Department is, however, concerned to note the high legal costs incurred during
2003 which amounted to £313,975 and the subsequent increase in licence fees required
to cover this outlay. These costs have arisen as a result of an appeal hearing undertaken
by the Utilities Appeal Tribunal. Having reviewed the process involved in this, the first
appeal against a decision of the Regulator, and having consulted with Her Majesty’s
Procureur, the Department believes that the current process, as set out under the existing
law for resolving such matters, may not represent the best and most cost effective means
of resolving such issues. With this in mind the Department intends to explore with HM
Procureur whether there is a case for recommending the States to adopt more efficient
mechanisms for hearing such appeals in future.

Yours faithfully

Stuart Falla
Minister
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Office of LHility Regulation, Bailiwick of Guernsey

Annual Report and
Accounts 2003

Year Ending 315t December 2003
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™ Annual Report: 2003

Diepury Stuart Falla

Mimister for Commerce and Employment
Raymiond Falla House

Lomuprone Houe

St Martins

LAy

Y4 6AF

I 2ih July, 20k

Laear Depuiy Falla,

[ am pleased to submit this report on the activities of the Ofhce of Uohity Regulation
for the period 15t January 20605 1o 3lst December 2003

I accordance with section 8§ of the Regulation (Bailiwick of Guernsey) Law, 2001, |
warildd b gratefol if vou would present this report o the States of Guemsey as soon
as practicable.

Yoours -.nn;ur-:_:l':'.

e G—

Fegina Frimn

Drirector CGeeneral of Utility Regulation

Buites B1 & B2, Hirzel Courd, 5L Peter Portl, Guemesey GY1 ZNH
Tel: #d4 1481 T11120 Fax: sd4 1484 711140 Web: wwworegutil. gg
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“Change is the law af life.
And these wha fook anly fo
the past or present are cerfain

fo mixs ohe fuiure”™

<John F, Kennedy
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Director General's Report "’

2003 was the secomd full yvear of operation of the OUR and saw a number of exciting
developments that represent real progress in the utility sectors, The short and long
term interests of consumers remained at the top of the OUR's agends and informed
the extensive work programme during the vear,

The achievements of the OUR in 2003 can he atiributed 1o the dedication,
professionalism and hard work of the small team of four people in the Office. By
meeting congistently high and demanding standards they have safeguarded the
interests of Guemnsey’s economy, now and in the longer term.

In the telecommunications sector, competitive markets moved closer to being a
reality with the removal of the last legal monopoly held by Cable & Wireless
CGuernsey in the mobile sector.  In March 2003 Wave Telecom Ltd was granted
licences o provide mobile telecommunications networks and  services in the
Bailiwick, including services using new 3G technology.

Guernsey is now poised to reap the benefits of competition in this key market
seement when the new network poes live in 2004,

Al the same time the new plavers in the fixed telecoms market— Wave Telecom and
Mewtel—started to put in place their service offerings, concentrating initiallv on
business wsers. Towards the end of the year Wave Telecom announced its intention
fo launch competitive call services o residential users using carrier selection,
bringing choice to that segment of the market.

Unfortunately, valuable time and resources in the telecoms sector were diverted
during the vear to deal with time consuming and costly litigation against the OUR
and this impacted on the pace of developments in the telecoms sector, leading to a
rescheduling of some key projects.

[n March, electricity prices o customers were rozen o allow a window for a
detailed examination of Guernsey’s options for sourcing electricity in the future.

At the same time the high quality of customer standards met by Guemnsey Electricity
Lid were reviewed and tightened further, and compensation for failure 1o meet
targets was extended across all guaranteed service standards.

The Guemsey postal service started the vear on a difficult note, with significant
quality of service problems over Christmas 2002 and Mew Year 2003, but ended the
year in a better position with the restoration and improvement of quality standards

for Christmas 2003,

The OUR set new queality of service standards for all key mail streams and Guemnsey
Post Lid put in place a programme for measuring and publishing its performance
aguinst these. The company submitted sn application for tanfT increases in
Movember which would be decided on in 2004,
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"™ " Director General's Report

In all three sectors kev plavers consolidated and had the opporunity o focus
attention on their customers’ needs.  But one thing is very clear: this is just the
beginning of the process of adapting and adjusting to meet Guernsey s needs.

We are all familiar with the truism, things that do not change, die, The work of the
OUR—described in detail in this report—has been designed to ensure that the
changes that are happening globally are matched by changes in the essential utility
sectors in Guernsey,

Change is cssential if Guemsey is to continue to thrive and it is important not to
become complacent.  We have only laid the foundations and Guernsey's utility
sectors must run very hard, just 1o stay in the one spot in erms of global standards.
But exceeding those global standards is not an idle dream for Guemsey and it is
something worth arming for.

Regina Finn
Director General of Utility Regulation
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The Year in Brief ™

January 2003

OUR publishes information
note on investigation  into
postal quality of service in
Cuernsey; Consuliation
launched on postal quality of
service (Chod) targets; Publi-
cation of nofice of proposal
to modify electricity licences
0 meel  requirements  of
States Directions,

February 2003

Electricity licences modified
to meet States Directions.

June 2003

Mew technology opportuni-
ties highlighted—OUR pub-
lishes information notes on
Broadband Fixed Wireless
Access licences and ENLM
opportunities.  Review of
CE&W price changes con-
cluded; First sitting of Ltil-
ity Appeals Tribunal in ap-
peal  taken by C&WO
against an QLR decision,

September 2003

OUR consults on publica-
tion of CGuernsey Electricity
Lid's separated accounts;
Consultation on licensing of
internet access in Guemsey
launched: Consullation on
quality of eleciricity ser-
vices published.

March 2003

Conclusion of OUR investi-
gation into postal  service
failures over Christmas
2002 Report and detmled
Directions issued to Guern-
sey Post Limited; OUR
freeres  electricily  prices

until 20405,

July 2003

OUR proposes o direct
C&WG to produce and pub-
lish separated accounts by
specified  deadlings;  Pro-
posal to direct CEWG to
comply with disputed direc-
tion to include leased lines
in RO published.

October 2003

OUR directs CEWG 1o
publish  detailed separated
accounts; Finding in Postal
Dispute on insurance of par-

cels 1= published.

April 2003

OUR publishes finding in
dispute with GPL over ¢lo-
sure of Arcade Post Office;
consultation on corporate
number  ranges  launched;
Maobile (2G and 30G) Ni-
cences in Guemnsey awarded
o Wave Telecom Lid come
i foree

May 2003

OUR report on postal qual-
ity of service published
along with decision to im-
pose (ks targets for key
mail streams in and out of
Cuernsey,

August 2003

CEWG directed to produce
2001 and 2002/3 separated
accounts; Hearing of appli-
cation for stay of OLUR de-
cision on leased lines—stay
eranted on basis of under-
taken given by CEWG o
reimburse new entrants as

Appropriate.

Keview of C&WG Refer-
ence  OfTer—consultation
document published on fu-
ture priorities; Update on
Guernsey Post Lid’s com-
pliance with [irections;
Chuality of Service Targets
for letter mail and customer
SErVICE MERsSUTes  InCorpo-
rated into postal licence.

November 2003

Report on Reference Ohiler
for Interconnection and Ac-
cess  published; OUR con-
sults on and decides 1o apply
the Code for access 1o Land
and Property to Wave Tele-
com’s  mobile  licenses;
Guernsey  Post  anmounces
proposed tanff increases—
OUR publishes consuliation;
Litility  Appeals  Tribunal
hears appeal by C&EWG
against OUE decision.

December 2003

OUR amends Direction to
CEWG on publication of
Regulatory Accounis—
revised accounts published
by CEWG; CEWD directed
o reduce charges to other
licensees for interconnection
and aceess; GEL required to
publish  Regulatory  Ac-
counts; Qo8 targets for elec-
tricity tightened.
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APPENDIX

"It is important fo recognise that the regulator — whether
an individual or a board — las legivimacy from only five
senerces: fiest Is the sttate whick confers powers and dietfes
on the reglator; and second is the professionalism,
openmness arnd foirmess with wivich the regulator disclharges
thase duties amd exercises these powers,™

=Speech given by Callum MeCarthy, Ofgem 2003
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The Guernsey Regulatory Envirﬂnmentv

The States of Guernsey set up the regulatory framework for telecommunications,
post and electricity in various Laws and Orders that were made in 2001 and 2002.
The States hos also isswed a number of Directions to the Director General of Ubility
Regulation that develop States policy in more detail. The OUR which was
established in 2001, is charged with implementing that policy and regulating in the
best interests of the Bailiwick.

Legislation

The principal piece of regulatory legislation is the Regulation of Urilities (Bailiwick
of Guernsey) Law, 2001 which establishes the Office of Utility Regulation (OUR),
sets oul the governing principles of the Office, and allows the Siates 1o assign further
functions to the Office over time, Three other key laws are:

¢ The Telecommunications (Bailiwick of Guemsey) Law, 2001 ;
*  The Post Office (Bailiwick of Guernsey) Law, 2001; and
# The Electricity {Guernsev) Law, 2001,

Each law sets out in more detail the powers and functions of the Director General in
the relevant sector. Secondary legislation has been enacted by the States on a
number of issues including commencement ordinances for each of the laws,
exclusion of liability ordinance and the Utility Appeals Tribunal Ordinance which
sets up an appeals mechanism for decisions of the OUR.

Where empowered to do so the Director General has also introduced regulations and
orders and these, along with directions, decisions and the large body of published
documentation on the OUR website, record the implementation of the legislative and
policy framework for regulation of utilities in Guemnsey.,

Texts of all relevant legislation are available from the OUR wehsite at
www.regutil.gg

States Directions

The Regulation Law provides that the Siates of Guemsey may give Siatles
Directions to the Director General on certain specific issues in each of the sectors.
These include directions on:

&  The identity of the first licensee in each sector to be granted a licence with a
universal service obligation:

#  The scope of a2 universal zervice or minimum level of service that all
customers in the Bailiwick must recerve;

#  Any special or exclugive rights that should be granfed to any licensee in any
of the sectors; and

¢ Any requirements on licensees that might be needed for Guernzey to comply
with any of its international obligations,
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™" The Guernsey Regulatory Environment

The States debated and agreed policy directions in relation to all three sectors in
2001. In response to a request from the States of Guernsey, the OUR provided a
detailed report on the electricity sector so that the States could consider and decide
on further policy directions in 2003 in relation to electricity.

The full text of the directions that were in place in 2003 is included in Annex A to
this report in accordance with section B of the Eegulation Law.,
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The Office of Utility Regulation ™l

The OUR was set up in October 2001 to regulate the three sectors of electricity, post
and telecommunications independently from povernment and the plavers in the
market, and in line with 5tates policy and the provisions in the Laws, The Regulatory
Laws require the Director General to be independent, fair and impartial, in carrying
out her functions and to do s0 in a manner that is tmely, transparent and objective
and consistent with States policy directions,

OUR Team

OUR is located in its own separate offices in Hirzel Court in 51 Peter Pori and,
although small, continues to be independently run and statfed with its own computer
network, elephone system and services.

During 2003 the Office had four core staff in addition to the Director General and
continued its use of external specialist technical expertise to complement in-house
resources and to handle specific projects.

Appointed by the States of Guemsey as Director General of Utility Regina Finn
Fegulation in October 20001, Eegina has led and managed the
independent OUR in the formative years of utility regulation in
Cuernsey, regulating the telecommunications, post and electricity
SeClors,

Regina spent the previous vear working as an adviser to the States
in the establishment of the regulatory framework for utility sectors
and setting up the OUR, Before moving o Guernsey, Regina was
Head of Market Operations and Deputy Director of the
telecommumnications regulator in Ireland and has spent over ten
vears in the regulation of comimunicalions seclors.

Jon Buckland Jon joimed the OUR in Oclober 2000 shortly after it was
established. Jon has lead responsibility for the regulatory work
programme in the postal sector, developing quality of service
standards and setting postal price controls.  He also suppons
OURs projects in the telecoms and electricity sectors.

Prior to joining OUR, Jon was a Strategy and Economics
Manager at the Independent Television Commiszion {(ITC) and
previously he worked for a number of consultancies specialising
in environmental economics primanly in the water sector
advising  water companies, Ofwat, Environment Agency,
European Commission, EBRD and the World Bank. Jon has a
B5c in Economics and Politics from the University of Bath and 15
currently completing his MBA with the University of Warwick.,
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lohn worked with OUR when it was initially set up in 2000 and  john Curran
retumed in April 2003 after spending eight months as regulatory
advizer with the Australion telecoms incumbent, Telstra.

John has a strong background in telecommunications regulation
and leads on key telecoms projects in OUR ranging from
interconnection,  licensing  and  dispute  resolution o key
international contacis, He also contributes, with the rest of the
team to the postal and electricity projects.

Before joining OUR John worked For s1x years in communications
regulation in Ireland, four in telecommunications and two dealing
with broadcasting and cable TV. He started his career in the Irish
Civil Service having studied Electronic Engineering at Galway
Instituie of Technology,

Sean McComish Sean joined OUR in October 2001 and has worked on key
cconomic  projects  particularly om0 the  electricity and
felecomimunications sectors. As well as faking the lead in the
development of the strategic review of electricity policy, he also
plays a key role in the economic analysis underpinning OLUR's
price conirol regime, as well as economic issues in relation o
competition analysis.

Before joining the OUR he worked for two years at the
Independent Television Commission {ITC) as a Strategy and
Economics Manager, specialising in the cconomics associated
with hicence valuation and competition law, Sean holds an hon-
ours and masters degree in Economics, as well as postgraduate
gualifications in Competition Law, and is currently studying for
his MBA with the University of Warwick.

Nicola became part of the OUR team in May 2002 and since then Nicola Whittaker
has managed the small Office and provided support to all the team
assisting with projects across all sectors.

Micola also manages all communications with the media, and as
Customer Care Manager, is responsible for respending 1o and
investigating complaints against OUR Licensces.

Before jomming the OUR Micola worked as an Environmental
Consultant and holds a degree in Environmental Management and
Technology,
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The Office of Utility Regulation v

[t is OUR policy to operate with a small core team of professional staff and bring in
short term, expert resources as needed to meet the objectives and work programme
of the Office, This ensures that the Office works efficiently and effectively and
keeps its skills and expertise up to date with knowledge transfer from experts in their
fields.

During 2003, the following consultants and external specialists worked with the
OUR on a range of specific projects, as well as in providing general support for the
OUR work programme:

& 322 Consulting and Jay Lakshman worked as part of the OUR team on kev
telecommunication work items including interconnection, pricing and
service levels.

&«  Andersen Management International (AMI) were engaged in 2002 and
continwed o work in 2003 on the evaluation and award of 206 and 30 mobile
telecommunications licences in Guernsey,

#  Brockley Consulting Lid provided assistance in the review of Guernsey
Post Lid’s application for tanff increases,

*  Design & Implement Ltd continued to support the OUR work in the
electricity sector during the vear.

o GOS Consulting Ltd advised on a wide range of telecommunication
projects including interconnections, Reference Offer review, regulatory
accounts and others.

# Mottt MacDonald were engaged by the Board of Industry and OUR to assist
in the sirategic review of Guernsey's electricity sector,

s  OURs legal advice during 2003 was provided by Babbe Le Pelley Tostevin
amd Landwell Salicitors.

The input and support of the OUR's wide network of experts was fundamental in
achieving the Offices’” objectives during the year.

OUR Communication

OUR operates in a transparent and open way, and seeks to consult with as wide a
range of stakeholders as possible on all kev decisions. The OUR website
{www.regutil.gg) is heavily used as a means of communicating with the operators
within the regulated industries and with interested members of the public on a fair
and open basis. All consultation documents are published on the site as well as
being made available in hard copy on request, and responses, where not confidential,
are also made available, OUR publishes all decisions with reasons and a
commentary on the views received.
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The website has continued o be invaluable and an efficient method of conducting
public consultations and disseminating information with 40 papers published in
2003, A full list of all the documents published in 2003 is at Annex B.

The Director General and OUR siaff also held public meetings and presentations
during the vear, principally in the postal sector, as well as speaking to various
interest groups including, GSCCA, GILA and Chambers of Commernce.

The Direcior General and her staff also met and had discussions with a wide range of
individuals and companics that are interested in or affected by the regulatory regime
and OUR continues to be pleased to have an ongoing open communication process.

Contacts confinued 10 be strong with UK regulators who have a major influence over
matters relating to telephone numbers and frequency spectrum in the Bailiwick, as
well as regulators and policy makers in a wide range of other jurisdictions.

OUR Work Programme

The OUR publishes its indicative work programme on its website and updates this
regularly, However the Office also has to be able to react to specific issues that may
arise and have a high priority for consumers or the market and the work programme
i5 therefore lexible and can be adjusted as necessary.

During 2003, the OUR work programme was affected by a case faken against the
Office by Cahble & Wircless Guemsey Litd. The case was initially lodged in July
2002 and was heard durmg 2003 with the final decision due to be published early in
2004, Throughout 2003 a considerable amount of time had (o be spent by the small
team in managing and defending the case. As a result of this the OUR work
programme saw some slippage.

In addition, the legal costs of the case were considerable in 2003, using up all
reserves and diverting resources from other planned projects. The work programme
and budget of OUR along with licence fees for the period 2004-2006 were revised in
2004 1o take this into account,
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Telecommunications: Overview ™

The Global Telecoms Market

Following the turmeil of 2002, which saw a host of high profile global telecoms
companies seek Chapter |1 protection in the US, 2003 was marked by signs that
things might be starting to improve in the
global telecoms market.  In January 2003,
MWTL announced that it had completed its
restructuring  while in  December  Global
Crossing — the first major casualty of the
telecoms bust - announced that it oo had
completed its tumaround.  In October the US
Courts  cleared MCI's  (formerly  MCI
Worldeom) restructuring plan which cleared
the way for the company to emerge from
Chapter 11 in 2004,

There were other signs that telecoms market may have twmed a comer with the big
European playvers showing encouraging evidence of recovery, Duestche Telecom
announced that i had retumed to profitability, drven by iis mobile business. In
Movember 2003 BT announced a 26% increase in profits for the & months 1o
September 2003, reflecting the fact that incumbents have remained particularly
resilient during the downtum. A major focus for all telecoms companies m 2003 was
debt reduction, Cable & Wireless, the parent of Cable & Wireless Guemnsey Lid,
exited the US market and refocused its remaining businesses throughout the world.

Mobile business remained strong with most operators consolidating therr customer
hases, particular in the high penetration markets, and focus tuming o measures 1o
increase ARPLU (average revenue per user). The main UK mobile operators,
Vodafone, 02 and T-Mobile all announced increased revenue, profit figures and
subscriber numbers, though growih was at lower levels than previous vears, Mol
surprisingly all maobile players have sought to expand on the massive success of SM5
with the introduction of picture messaging, polyphonic ringtones and other
consumer driven services. It is estimated that in 2003 over 20 billion text messages
were sent over the 4 UK networks, a 23% increase on 2002, with 111 million text
messages senl on New Years Day 2004 alone.

Om the legislative side, the main development was the coming into force of new
European Directives covering the communications market. Six new directives have
novw replaced the 20-odd directives that existed before July 2003, The focus has
shified away from the traditional felecommunications market o the electronic
communications market which embraces converging technologies and includes the
rapidly growing IP and data sectors.

In the UK, the new regulatory body for the communication market, Ofcem, ook
over the roles of the five separate regulatory agencies that existed prior to 29
December 2003, including Oftel, ITC and the Radiocommunications Agency.
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The Guernsey Telecoms Market

2003 saw the final piece of the liberalisation jigsaw being put in place in the
Cuernsey telecommunications market, with the licensing of a second operator 1o
provide mobile networks and services. In March 2003, following a competitive
tender process, Wave Telecom was issued with licences to provide both 26 and 3G
services and is the only licensee in the Bailiwick to hold licences for both
technologies. With this step, all segments of the Guemnscey telecoms market are open
Lo competitive entry.

The vear also saw the first hearing of an appeal against a decision of the OUR before
the Utility Appeals Tribunal in Cctober 2003, The appeal, brought by Cable &
Wireless Guemsey against a decision of the OUR in relation to the development of
the interconnect regime, was heard over two davs with both Wave Telecom and
Newtel Solutions joined as interveners, A decision was expected early in 2004,

Cable & Wireless Guemsey published its Orst set of Regulatory Accounts in Oclober
2003 — the first time such accounting information has been made publicly available
from any of the utility companies in Guemsey. The accounts, covering  financial
wears 2000 and 2002503, were published following lengthy delays and after a formal
Direction from the OLUR,

2003 also saw significant changes to the Directory Enquiry service market in the UK
with the introduction of several new Directory Service providers in September 2003,
As a result mew services also became available in the Bailiwick alihough by the end
of 2003 this had been limited due to constraints on the Cable & Wireless Guemnsey

network. However these will be removed early in 2004 with the result that Bailiwick
users will have aceess to a much wider range of service providers.

Price changes to be introduced by Cable & Wireless Guernsey in July 2003
including increases in charges for local calls and line rentals and decreases in calls w
the Uk and internationally, resulied in the OUR undertaking an investigation of the
possible impact the changes may have on the company’s price control compliance.
Following the mitiation of the investigation Cable & Wireless Guernsey announced
further changes resulting in significant drops in the cosis of national and

international calls.
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Telecommunications: Activity Report v

Introduction

2003 was a significant year for the OUR and the telecoms market in the Bailiwick
and was marked by a series of firsts. It saw the completion by the Office of the
liberalisation of the entire telecoms market with the opening to competition of the
mohile market and the award of the first 345 licence in the Channel Islands.

The first set of Regulatory Aceounts by any of the licensed utilities were published
when Cable & Wireless Guernsey made its regulatory accounts for 2002703 available
on its website.

There was also the Arst heanng by the Utility Appeals Tribunal of an appeal agmnst
a decision of the OUR. The appeal, taken by Cable & Wircless Guemsey in July
2002, was heard in October 2003 before a three person tribunal.

The OUR continued iz work on the core work areas such as the development of the
inferconnection and acoess regimes and the ongoing monitoring of Cahle & Wireless
Guernsey's compliance with iis price control requirements. To enable it to carry out
work in the areas of numbering and frequency spectrum, the OUR continued to
maintain a close working relationship with Oftel and the Radiocommunications
Agency in the UK (both of which became part (fcom in December 2003 ).

Fixed Telecoms Market

With the fixed telecoms market fullv opened to competition the OUR concentrated
on creating an environment (o enable the development of that competition and to
facilitate innovation by new and existing licensees.

Consultations were held on o number of new initistives being considered in other
markets, These included developments in Corporale Numbering that were considered
by Oftel in April 2003 (OUR 0311} and ENUM {Electronic Mumbering) — a new
numbering scheme being considered and trialled that can allew an individual o be
contacted wsing only one sel of confact details, but using any of several different
communications devices (OUR 03/16),

In September 2003 the Office consulted on whether to consider a separate licensing
scheme for ISPs that are solely involved in such services with a view 1o facilitating
the development of that segment of the market while taking into account rapid
technological developments such as the spread of voice over [P (OUR 03/27).

In June the OUR also announced the availability of licences for Broadband Fixed
Wireless Access in Guernsey (OUR 03/14), The licences, which are awarded by the
Radiocommunications Agency in the UK (now Ofcom), allow for the construction of
a wireless network which companies could use o make the “last-mile”™ connections
between users” premises and a telecommunications network without using the
incumbent fixed network.
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Mobile Telecommunications Licensing

A competition for mobile licences had been launched at the end of 2002 and the first

quarter of 2003 was faken up with examining an application by Wave Telecom for
licences for both 26 and 3G mobile services.  The Dhirector General, with the
assistance of Anderson Management International (AMI), concluded her review of
the application in March 2003 and awarded Wave Telecom both a 26 and a 3G
maobile heense.

The award of the 3G licence represents the first B
AL maobile licence awarded in the Bailiwick and
the Channel Islands and marks the final stage of | rel i _
the liberalisation of the Guernsey felecoms marker B
that commenced in October JEHJ]. Mow all sectors M inteirded for applications soker
of the telecoms market are open to competitive wlvinar vorlee. G will support browdband il

market emtry, By the end of 2003 Wave Telecom  howdwislth-fgry appilicaiions smcl os fufl-

had commenced the construction and  roll- wration videw, videcanferencing and full
out of its network with services due to be launched 1 -
in the 2™ Quarter of 2004, 2

Interconnection and Access -Marconi

In August 2003 the OUR initiated a review of the Reference Offer (RO) for
interconnectvon and aocess that Cable & Wireless Guemsey is required to make
available to new entrants (OUR 03/22), The first RO had been prepared in July 20402
and the Director General wished to see whether it still met the needs of the new
entrants one year on. In addition the Director General took the opportunity in this
review [0 open a debate on further competition enhancing measures such as the
possible  introduction of Carrier PreSelection and Number Portability, In
Nowember 2003 the report on this consultation was published (OUR 03/32) which
required Cable & Wireless Guernsey o make certain amendmeniz (o the EO and
present these o the market in carly 2004,

Separate to the review of the text of the RO, the OUR also looked 10 introduce
charges for the interconnection and sceess services contained in the RO that would
be compliant with the Telecoms Law, The initial charges were set in July 2002 by
the OUR partly based on benchmark rates in other countries. However the Telecoms
Law requires that charges for such services should be “fransparens, cost orfented and
thar  promote  efficiency and sustainable comperition and  maximise consumer
henefit",

Cable & Wireless Guernsey was requested to prepare rates that would comply with
this requirement. In November 2003 it submitted revised charges for the RO
services, Following a review of these, the Director General did not accepl that they
were in compliance with the Law and following a further benchmarking exercize by
the OUR in December 2003 directed that the company cut its interconnection and
access charges by between 15% and 20% (OUR D3/38).

Following this direction the OUR commenced a full review of the CEWG
submission and plans to report on this in the second quarter of 2004,
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Regulatory Accounts

A considerable amount of effort was spent in 2003 on geiting the first sets of Cable
& Wireless Guernsey’s Regulatory Accounts published. These covered the vears
2001 and 200203, and the accounts for 20022003 were published in October 2003
following a senes of Directions by the Director General (OUR 03718, OUR 03720,
OUR 03/29, OUR 03/31, OUR 03/36).

Following the publication, the accounts were found to contain a number of technical
breaches of the OUR Guidelines which were published in March 2002, Cable &
Wirgless Guernsey rectified those breaches and the accounts were republished, In
addition the Director General set oot the level of information that Cable & Wireless
Cuemnsey will be required to publish when its 20037 accounts are published.

Ag the end of 2003 the Dhrector General had commenced a detailed review of the
Regulatory Accounts and aims to complete this review in the 2™ quarter of 2004,

Price Control

Work on monitoring Cable & Wireless Guemsey's compliance with ils price control
obligations continued in 2003, The price control, which bad been introduced in 2002,
sets price controls on Cable & Wircless Guemsey across four main baskets of
products in the fxed telecoms market in which the company has a dominant
position,

In addition to this regular compliance work the OUR initiated a separate interim
investipation of Cable & Wireless Guemsey's complianece in June 2003 (OUR
B3/15). This was prompted by an announcement by the company of a wide range of
changes to its prices — both in terms of the charges for certain services and the
structure of the charging — which it was proposing o introduce in July 2003,
Because of the number of changes, the magnitude of some of the individual changes
and the complexity of the overall changes, the OUR carried out a detailed
examination (o forecast complisnce with the price control and 1© examine
compliance with other aspects of Cable & Wireless Guemnsey’s licence,

The investigation confirmed that Cable & Wireless Guernsey was clearly at
significant risk of nol being in a position 1o comply with 18 price cap obligations for
the pericd (OUR 0317} The company accepied the validity of the OUR s concerns
and consequently decided to introduce further price changes in July 2003. This
resulted in further price reductions For certain call times and certain other changes 1o

the proposals announced previously,
Utility Appeals Tribunal

Following the launch of an appeal against a decision of the Director General in July
20002, 2103 saw the frst sitting of the Utlity Appeals Tribunal. The Tribunal, which
wag sef up under the Regulation of Utilities Law, sat three times in 2003, In June
2003, almost a year atter the appeal was first lodged by Cable & Wireless Guernsey,
it held s first sitting which concentrated on directions as to case management. A
further directions hearing was held in July 2003

The full hearing of the appeal took place in October 2003 over two days. By the end
of the year a decision had not vet been handed down by the Tribunal.
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Guernsey Post Customer Charter

¥ Make pustig Tciliies casily soccssible and
appropriaie o e commnity noed

v Make ke deliveries to mich kel aldress. 6 days
nwetk

® Collect and despmch madl from all postieg Tecili-
ligs B e 2 week,

® Pubksh chear and cusresl inforsation o oompeti-
livarly priced. seciee and mlishle servives

® Report on our perfiemancs, againg the stndards
set it i the Cusiomer Chaner.

B REonlor ciEnmer satelacton Wik i servies
il sk nprovesiesis in all o,

& Provide casily acoseaible, ool profes-

simmal. courieous and comsderaie service

# Prowide sur Customer Servicn contact detziils m gl
oommuniketore,. throsghoui dhe retmil nerwork
aned en moekede basess

§ Resjronid saalily and efficaoilly 16 ciimer oi-
guries and complaisis,

® [xorvise #e wimost ingegrity in providmg. sor-
vizes.

Page 20



APPENDIX 2046

Post: Overview ¥

World Postal Markets

The postal services markel represents an important part of the wider communications
and logistics market, Companies and individualz who buy postal products often have
several choices available to them for transmitting items or communicating
information, for example email and telecommunications, and for larger postal ilems
freight and logistics services, The development of new technology continues to
widen this choice of substitutes.

Despite these competitive threats mail volumes have consistently grown over lime
and changes in demvand seem to be linked 1o the general performance of the glohal
economy. (ne estimate puts the value of the global letters market at £113bn.

Across Euwrope, postal markets are liberalising, albeit slowly in some countries.
Privatisation has been flagged or is rumoured for many postal operators and alliances
and mergers are the norm. Despite the growth in mail over time, the traditional letter
mail volumes are showing declines, while new products, fechnology and innovanon
are all providing opporiunifies for traditional postal operators, in their home markets
and outside.

Within the UK, approximately 28 billion ilems are handled by all operators in the
market, Developments in the UK postal market are particularly imporant for
Guernsey as Royal Mail is Guemnsey Post Ltd’s largest trading partner. Royal Mail
which wsed 0 enjoy a statulory monopoly, stll retains well over 99% of the letters
market in the UK, remaining by far the dominant plaver in that market,

Posteomm, the licensing awthority and regulator in the UK has awarded 14 interim
licences o |3 operators since its establishment and 10 date fowur long term licences
have granted to new operators including Express Dairies, Havs, TP Post UK, and
UK Mail. These new operators have been targetting niche services for business
customers bul have vel 1o make large in roads into Boval Mail"s market share and
together, they accounted for only 0,.27% of the licensed letter market in 2002503,

Royal Mail made a £3 million profit before tax in the first half of the financial year
representing the first tme in fve vears il has been in the black at the half vear. Par
of the reason for this resulted from Royal Mail’s Ip increase in basic First and
Second class stamps in May in accordance with its price control sct by Postcomm.
This drove the profit on operations in the letters bugsiness to £161 million in the Orst
half of the wear, although these half vearly figures excluded the effect of the
industrial action that ocourred in the autumn of 2003,
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Guernsey Postal Market

While Guemsey is small, these global changes, and particularly changes in the UK
seriously affect the Guemnsev postal market due to the large volumes of mail that
Guernsey sends to the UK and imternationally.  This includes business and private
mail. Al present all such mail 15 handed by Guernsey Post to Royval Mail in the UK
for onward delivery and so the UK market is of particular interest 1o Guernsey,

2003 proved to be a turbulent vear of change for Guemsey Post, with changes in
senior management and the Board, The company implemented a series of change
management projects designed to improve the company’s operations and address
deficiencies particularly in quality of service, identified by an investigation by the

OUR in January 2003,

It was also the first full vear of operations at the new postal headguarters - Envoy
House — using the new mechanised sorting equipment which involved changes in
work practices and methods.

Muost significant during the vear was the renegotiation by Guernsey Post of its
contractual arrangements with Royal Mail. Until recently the armangement between
Roval Mail and Guernsey Post had been that whilst Guemsey Post delivered all mail
received from Royal Mail and Royal Mail in turn delivered all mail received from
Cruernsey Post, the companies did not in fact charge cach other but assumed that the
costs “balanced out”, This was based on the assumption that the same amouni of
mail flows in each direction, However, there is in fact significantly mere mail going
from Guernseyv to the UK than vice versa.

As a result, the Boval Mail move o charge for the actual volumes of mail in each
direction resulted in significant increases in charges o Guernsey Post for the
services provided by Royal Mail. The effect of this was seen in Jersey where Jersey
Post, which is in a similar position, increased rates with local mail increasing from
23p io 29p, Jersev o UK increazing from 2% (o 30p, Jersev Posi flagged that 2004
would see more price increases in postal services due to the Royal Mail charges.

However Guernsey Post iz subject o a different regulatory regime and any price
increases for its postal services have to be assessed by the OUR. In November
Guernsey Post submitted a tariff change application to the OUR and a final decision
on this would be made in 2004,
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Introduction

The yvear began with an investigation into the service failure experienced by postal
customers during Christmas 2002 which led to a serics of directions from the
Dhrector General requiring Guernsey  Post to implement remedial measures 1o
improve the company s operational performance.

Dwring 2003 the Director General was able to build upon the research and analysis
carried out in the previous vear and, following extensive consultation with interested
parties, introduced formal quality of service measures and targets for Guemsey Post
which came into effect in 2003,

The OUR helped Guemnsey Post to develop its regulatory accounting system and the
format of its business plan in time 0 be able to make its crucial application to change
its postal fariffs, In MNovember the company submitted its proposals for tarill
changes which was then issued by the OUR for public consultation and assessed

independently by the OUR. A decision on the company’s proposals would be made
early in 2004,

The DUR also concluded two investigations into Guernsey Post Limited following
disputes between the company and its customers,

Investigation of December 2002 Service Failure

In Januwary, the OUR issued an Information Mote (OUR 03/01) which described its
investigation into the quality of postal services in Guemsey in light of the disruption
to postal customers within the Bailliwick over Chrstmas 2002, The OUR's
investigation focused on three main areas:

. ihe significant delavs in the delivery of post over the period of Decem-
ber 2002/ January 2003 with a backlog of mail in excess on 350,004
iems;

. the failure by Guernsey Post 1o provide consistent postal delivery o all
addresses in the Bailiwick six days a week since commercialisation
(although data available from November 2000 showed the Post Office

Board did not provide a daily service fo addresses in the Bailiwick ei-
ther); and

. the company's inadequate customer complaint handling procedures and
information provision both during the service ditficulties and in general,

The investigation report ((OUR 03/06) was published in carly March and concluded
that the problems were due to o general failure to properly forecast, plan and manage
a range of functions in the company. These problems were compounded by the
inability of the management and workforce to jointly agree and secure sufficient
cooperation from the workforce, al a reasonable cost, (o provide the necessary labour
to guarantee cither the hasic level of service, or 1o cope with the service difficulnes
encountered at Christmas 2002,
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Within this environment the company also had inadequate project planning and
management systems in place leading to decisions on a number of issues being based
on insufficient information, in particular with respect to the move 0 Envoy House
just before the Christmas peak periods which triggered the service failure. Finally
the OUR noted a failure of the corporate govemance systems fo identify the
problems in the company, serutinise decisions adequately and identify the need for
remedial action in a timely fashion.

Having found Guemsey Post in breach of 11s licence the Director General gave notice
of a number of detailed proposed directions which fell under three broad headings:
preventative and remedial measures, universal postal service targets and redress to
customers. Upon receipt of written representations and objections the Director
General issued a final et of directions (OUR 0309) 1o the company and monitored
the company’s compliance with the directions over the year.

The Ddrector General was very plessed w be able w confirm Guemsey Post's
compliance with all of the Directions (OUR 03/25), ultimately leading to a much
improved and smoother service delivery at Christmas 2003.

Quality of Service

A major work programme item for the OUR during 2003 was consultation on the
quality of postal services in Guernsey and the development, setting and monitoring
of targets fior key mail services used by postal customers in the Bailiwick,

At the beginning of the year, over 30 people attended an OUR public presentation

(03/02) on the “Quality of Service for Postal Services in Guemnsey™™, A scparate
workshop was held for bulk mailers who have an interest in specific postal services

APPENDIX

that arc used by their businesscs.

Taking the feedback from these meetings

Cperating Environment
into account, in January, the OUR issued a
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consuliation paper (03714) looking at what
performance indicators best reflected the
Qualiny  of Service required by postal
customers within the Bailiwick. The paper
also considered how the proposed guality of
service  for those indicators should  be
measured, what targets should be set for each
quality of service indicator and how the
information should be published,
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In May, a decision (0312} on the quality of service consultation was published,
Three types of quality of service indicators and targets were introduced.

. End to end delivery times and reliability of the mail from the customers®
perspective:  This measure of service was considered the most significant and
of greatest interest to the majonty of customers. In linge with imtemational best
practice, targets were set using the J+n formula (where ] is date of deposit and
n the number of days to delivery) for six main mail flows.
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* Guernsey Post™s internal operations: These targets allow Guernsey Post 1o
measure how well it is handling mail before it is handed to Guemsey Post’s
partners {mainly Royal Mail) for onward delivery and upon receipt of mail
from ils trading pariners, allowing any local service problems 1o be isolated
and addressed,

. Key customer facing functions: This included key performance indicators
such as complaint resolution times and number of misdeliveries,

A direction (03/24) was issued in August o the company which formalised the
requirement on Guemnsey Post to comply with the specific targets set out in the
garlier decision notice,  The company was required 1o publish itz performance
against the quality of service targets and measures every six months and the first
report would be published by the end of Aprl 2004, whilst the company would
confinue o provide the OUR with regular quarterly updanes,

Disputes

In December 2002 the OUR had received a request for dispute resolution concerning
the closure of the Arcade Post Office (“Arcade™ by Guemsey Post, The
complainant believed that the Arcade facility was heavily used by the elderly and
disabled members of society and consequently, the absence of this facility within 5t
Peter Port would be of senous detriment to these customers,

The OUR investigation concluded (03107 that i closing the Arcade, Guernsey Post
was nol in breach af its Licence Conditions and naot in breach of its Universal Service
Obligation. However during the course of the investigation it became clear that
Giuernsey Post did not collect sulficiently accurate and reliable data to measure what
serviees were provided at the Arcade and the customer groups that used them, The
complaint therefore led to a direction to Guernsey Post to develop a project plan and
timetable for the development of a customer statistic compilation programme at all
its post offices,

In June 2003 the Board of Industry’s Trading Standards Services ("TSS8™)
forwarded a complaint concerming a compensation cloim disputed by Guemnsey PosL
The complaint was referred 1o OUR after a satisfactory outcome was not achieved
following arbitration by TS5, The complainant claimed to have purchased insurance
from Guernsey Post for a parcel containing an electrical item which was posted 1o
the UK and was received af its destination in a damaged condition,

The OUR investigation concluded that there was not sufficient evidence to reject the
complainant’s claim for compensation and noted that there was some lock of clarity
in Guernsey Post’s procedures, Guemsey Post was directed (03307 1o award
compensation to the complainant in the amount for which the complainant has
produced a receipl. However, the OUR acknowledged the atempts taken by
Cuemsey Post to resolve the dispute and in particular the company™s proposal 1o
introduce new procedures to clarify Guernsey Post’s parcel acceptance process.
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Postal Tariff Change Application

In Movember Guemsey Post submitted an application to make certain changes o its
prices in 2004, The Guernsey Post application was put out 1o public consultation
(OUR 0334) during which time the OUR met with a numbser of stakeholders 1o help

tor inform the assessment of the company’s proposals.

Guernsev Post noted that the principal driver for the company’s request for tanff
changes was a change to a number of its core costs including: Roval Mail’s decision
to renegotiate the contractuzl arrangements between Royval Mail and some Crown
Dependencies, including Guernsey, increases in the costs of the company’s other
supplicrs particularly airlines and shipping companies; and changes in the company’s
cost base following mechanisation.

The Director General’s decision on the postal tarilT application was announced
early in 2004 following the OUR’s own economic modeling and analysis of the

company's proposals.

W, EHEFISE esE Coum
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World Electricity Markets

In 2003, electricity moved centre stage when o number of speclacular oulages across
the developed world sent clear warning signals; the competitively priced, secure
supplies of energy that have helped underpin economic growth in recent decades
canned be taken for granted.

The first and most severe outage was in Morth
Eastern Amernica and Canada on 14 August
2003, This was followed by various power
cuts in Eurepe which saw London lose s
power in the nush hour, blackouts throughout
the majorily of [aly and oulages in pars of
Scandinavia. The heat wave in France meant
that EdF, the country’s integrated power
supplier, had 0 resort o wamings of power
cuts as it struggled to cool its nuclear reactors,
In Japan, Tokyo Electric Power (Tepco) had
to shut |7 nuclear power stations due 1o safety
concerns leaving Tokyo and other parts of
Japan vulnerable to blackouts.

Although there was no single technical reason for the problems faced by various
countries, i iz clear that many problems are due o insufficient investment in
transmission and/or generation capacity. This is largely because incentives to invest
have been limited either due to political or regulatory uncertainty or the fact that
clectricity prices had been driven down to such an extent that investment over a 23-
30 year time hortzon was not viable.

Even the UK, which is generally seen to be a world leader in the development of
competitive energy markets, has vet o solve the comundrum of generating market
incentives b0 invest mn reserve electricity margins withouwt impinging on  the
competitive process for wholesale irading in electricity.

The events of 2003 have led to a shifi in the mood across the energy sector in the
developed world. Concern is growing that despite the existence of mothballed plant,
longer term demand for power may not be met unless investment incentives can be
improved,  Greater emphasis is being placed on longer term planning and supply
security rather than simply on liberalised markets producing competitive prices in the
short to medium term

The need for this investment, along with the cost of comprehensive EU legislation
relating to emissions taxes, imply that retmil prices are likely to increase in the
corming vears and western economies, that are heavily dependent on fuel costs, will
have to face up to that reality,
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Guernsey Electricity Market

Cuemsey's electricity market 15 not unaffected by intemational developments and
particularly those in mainland Europe becauwse, through the Channel Island
Electricity Grid (CIEG), Guemsey's power svstem is connected to the systems in
Jersey and France.

In recent vears Guernsey has been importing the majority of its energy from France
at marginal prices that are competitive when compared to the cost of gencrating on-
island. This has led to short term environmental and technical benefits as on island
emissions have reduced,

But developments in Europe suggest that attaining such benefits at competitive cost
may become harder to achieve as time goes by, This is of great importance for how
Ciuernsey sources its future energy needs and, along with security of supply issues,
mean that Guemsey needs a clear yet flexible and transparent policy direction for the
development of generation sources of energy into the future,

This issue and its potential impact on electricity prices underpinned much of OUR s
work stream for the electricity sector throughout 2003,

www.electricity.gg
www.energy.gg

www.e-si.co.uk
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Introduction

[n 2003, following a consultation on price control for electricity in Guernsey, il
became clear that a strategic review of the direction of Guernsey’s generation sector
was needed to develop a clear policy framework for Guemsey on issues such as
independence, environmental concerns, security of supply and overall cost of
cleciricity to the consumer and the economy, This review was started in 2003 5o as
to inform policy development in 2004 and price setting in 2003,

The States of Guemsey alzo issued further States Direction o OUR in relation o the
supply of electricity to end customers and OUR made some adjusiments to the
licensing regime to implement a statutory monopoly in this sector for 2 number of
years, subject (o review,

Guernsey Electricity’s quality of service results were also reviewed and revised and
work continued work on the development and publication of Guemsey Electricity’s
regulatory accounts.

The Strategic Direction of Guernsey's Generation
Sector

[ March 2003, the OUR publizshed a decision notice on the regulation of retail prices
charged by Guernsey Electricity Lid (OUR D307y Prices were frozen at their
2002 level for a vanety of reasons including the need to clarify States policy
abjectives in key areas such as environmenial impact, securify and independence,
and the level of costs that is considered necessary to fund efficient investment that
mieets those policy objectives.

Electricity  plavs a pivotal mole in underpinning Guemsey’s  economic
competitiveness and it is sensible to set electricity prices so as o cnsure the
provision of electricity from the “least cost” economic investment portfolio.
However, as can bee seen from electricity markets worldwide, there are other
considerations such as security of supply and environmental impact which could
increase costs but which might be politically and socially desirable. The OUR is
congerned to ensure that the right balance is struck for the social and economic
wellbeing of the Bailiwick.

For this reason the OUR approached the Board of Industry in 2003 w0 seck
clarification on Sates policy. The Board, in May 2003, formally requested the
[Mrector Gemeral to rescarch and assess the relative costs and bencfits of the
electnoity penerating options facing Guernsey to identify the impact of key stratepc
policy decisions on the market and on electricity prices 1o customers, The OUR and
Board of Industry engaged Maott MacDonald to assist in this work,

This work started immediately and 15 due to be concluded in med 2004, with a report
being presented to the Department of Commerce and Emplovment {previously the
Board of Indusiry). If there is a need for any States policy decisions, it is expected
that the Department will bring the appropriate issues to the States for debate and
decision.

Although the strategic review was commenced carly in 2003, it is clear from events
in the elobal market later in that vear and the fact that European electricity prices are
expected to increase, that the decision to consider the future sirategic direction at this
time is particularly timely for Guermnsey.

Pacg 29



2055 APPENDIX

"™ Electricity: Activity Report

Licensing

It 2002 the States of Guernsey had requested that the Director General investigate
Cruemsey’s retail electricity market and repont back on the feasibility of introducing
competition into this market in the future. The Director General reported to the Bol
in November 2002 (OUR 02/35) and concluded that there was little scope for
customer savings 1o be made that would provide for meaningfiul price based
competition in electricity retailing in the short term. Furthermore, the cost of
implementing that competition would be likely 1o be equal 1o, or greater than the
level of potential savings to customers, thus negating the price benefits,

The States considered the OUR report at its meeting in lanuary 2003 and resolved to
issue States Directions 1o the Director General that;

. exclusive conveyvance and supply licences be issued o Guemsey Electricity
for the period ending 315t January 2012, on the proviso that the issue could be
re-exaimined prior to this point, particularly if there were any changes in the
OUR™s underlying assumptions, and

" the generation market remain open to competitive entry.

The States Direction was issued at the end of January and the Tull ext is in Annex A
to this report.  The OUR went on to modify Guernsey Electricity’s licence to
implement the Direction, publishing a notice of this in February 2003, OUR (OUR
0305). Guernsey Eleciricity now holds exclusive licences o convey and supply
electricity in Guemsey.

Quality of Service and Consumer Protection

Because the structure of the electricity market in Guemsey makes the development
of competition unlikely in the shorl term, Guemsey Electricity effectively holds a
monopoly or heavily dominant position across the entire electricity supply chain,
Where there is a lack of competitive pressures, one arca that is important to monitor
is the quality of service provided to consumers as they have no aliernative supplier 1o
choose from.

Following commercialisation in February 2002, and in a-:n:rm:lam::-
with its Iil::n-:r:, Gucrnsr:!-' El_r.'clfitil}' puhlis_hu‘.l service SIH.I'I.dI.I'd_"'-_ “Chuality regnlation must be
across 17 quality of service indicators ranging from restoration of

x Z reganlarly monitered and
supplies to charges and payments. By the end of the year Guernsey  © P Ty
Electricity had introduced compensation for [ailure (0 meel a ”"“':E : ; i
number of publicised quality of service targets including replacing be perindically adiwssed if
faulty service fuses, providing connections for new customers, faults Mecessary.
relating o prepayment meters, changing meters and investigating
voltage complaints within agreed time frames. — Couneil of European

In order to ensure that these measures adequately protected Energy Repuwies (1 EER)
consumers OUR issued a consultation paper in Seplember 2003
(OUR 03/28) looking at:

" Extending the range of service standards and setting targets for additional
gervices which Guemsey Electricity would be required 1o achieve;

. Tightening the targets for existing service standards;
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. Changing the stams of seme standards from an overall standard 1o a
guaranteed standard such that customers could claim compensation if
Guernsey Electricity failed to achieve the required standard; and

. Changing the compensation regime in light of international besi practice.
The report on this consuliation was published in December 2003 (OUR D340} and

resulted in varous new service standards being mcluded, as well as targets,
compensation levels and the level of guaranteed standards all being brought into
line with international best practise via a raft of measures effective from the 1" April
2004

As well as increasing the formal level of consumer profection via the tightening of
the service standards and the compensation regime in Guernsey, OUR also began a
further work stream with Guemnsey Electnioity in order to selt up a Consumer
Council. This would provide a forum for both residential and business customers (o
discuss anv arcas relating to Guemnsev Electricity’s standard of service with a panel
comprising of independent representatives,

Accounting Separation

The OUR consulted in September 2003 on the publication of Guemsey Electriciiy’s
regulatory accounts (OUR 03/26). Regulatory accounts differ from statutory
pecounts in that they separate the business into its varous components and are
focused on the cost and revenues that accrue (o the regulated businesses’services,
They provide significantly more detail than statutory accounts and are used
worldwide by regulators to address concems regarding the potential abuse of a
dominant position or market power.,

Guemnsey Electricity’s regulatory accounts are split into its gencration, conveyance
and supply and non-core businesses. This is particularly important to ensure that
Guermnsey Electricity’s core business of generation, as well as convevance amd
supply, are not cross-subsidising the company’s non-core operations, for example
sale of white goods.

In order 1o provide stakeholders with a high degree of transparency regarding the
operation of Guemsey Electricity’s business, the Director General proposed that
Gruernsey Electricity’s regulated accounts should be published in their entirety and
after consulting on this issue concluded that there was no substantive reason not to
publish them in full. A report was published in December 2003 (LR 03/39), along
with a direction to Guernsey Electricity to publish its 20022003 regulatory accounts
and all future regulatory accounts in full on its website and also to make hard copies
available on request.
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The Bailiwick of Guermsey

& Guernsey. Popualation around 60,000
and oomsist of the parishes of; Cosiel,
Fores, St Andrew, 51 Martin, 51 Peter
Par, 5t Pierre du Bois, 5t Sampson, St

Saviour, Toreval and Vale.

® Alderney. 5 km long and 3 kmowide
with a population of 2,394,

® Sark. Populstion of 610 has @ total area
of anly 545 km2 and B some 4.8 km
long and 2.4 kit wide al s widest podnit.

o Herm Herm is only 24 ki bong and
less than & wide covering an aren of
Just 2km2.

& Jethow. Located immediastely south of
Herm and | an arca of approximately
18 44 geres, the island = mat open o the
pudhlie,

® Brecghon.  Localed just west of Sark.
I is poliscally a pan of Sark and po-
valely ovwned.

o Likon. Connected 1o Guernsey by a

causeway which is nccessible ot bow
ticle.
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Inclusion and Equity

The Bailiwick of Guemsey comprizes a number of islands including Guernsey,
Aldernev, Sark, Herm, Jethou, Brecghou and Lihow,  Both Alderney and Sark
have their own independent parliaments separate from the States of Guernsey.

Alderney and Sark come within the regulatory regime for telecommunications and
postal services and the Law explicitly recognises the inclusion of these islands.
Both islands operate separate electricity arrangements from those in Guernsey and
the OUR does not have any jurisdiction in the other islands.

The development of the regulatory regime for post and telecommunications during
2003 affected Aldemey and Sark as significantly as Guernsey. The OUR remains
conscious of the special position of the other iglands and the fundamental importance
of communications services, and this was taken into account in particular in the
postal quality of service investigation and when considering price changes in post
and elecommunications services.

Telecoms Pricing

Because of the overarching ethos of the regulatery regime and States policy on
universal services, the inhabitants of Aldermmey and Sark were affected by exactly the
same price changes as Guemsey in 2003, The effect of the OUR investigation which
led to even lower prives for some UK and international calls was also extended 1o
those islands.

Postal Services

Regrettably the postal service disruptions of Christmas 2002 also affected residents
of Alderney and Sark and the OUR took this into sccount when concluding its
investigation. The exiensive consuliation on quality of postal services in 2003
recognised the specific transport network to the islands and the effect this had on
mail delivery. The island’s postal service targets were therefore integrated into the
overall Bailiwick targets to ensure that the gquality of serviee throughout the islands
wiollld be uniform.

Maobile Telecommunications Competition

When licensing a second mohile telecommunications operator in the Bailiwick the
OUR explicitly included obligations on the new licensee — Wave Telecom — to roll
out all of s services to all of the Bailiwick. This will ensure that the residents of
Alderney and Sark have the benefit of being able to chose from competing mobile
operators as well as the benefit of new innovative 30 services, as customers in
Giuernsey.,

The OUR will continue to regulate in the interests of all customers of utility services,
including post and telecommunications customers in Alderney and Sark

PAacE 23



2059 APPENDIX

v Annual Report: 2003

Pace 34



APPENDIX 2060

Financial Statements and Report for the Period ™"

1 January 2003 to 31 December 2003 for the
Public Utilities Regulation Fund

Contents
Fund Information 36

Report of the Director General X

Repaort of the Independent Auditors 38

Income and Expenditure Account 39

Balamce Sheet 40

Motes to the Financial Statements 41

Detailed Income and Expenditure Account 43

Foreword to the Accounts

2003 was the second full calendar vear of operation for the Office of Unhity
Regulation. During thai pericd the fees pavable to the Office of Utility Regulation
were paid into the Public Utilities Regulation Fund which was initially established in
2001, Fees were collecied from licensees in the three regulated sectors of
telecommunications, post and eleciricity.

Regulation of utilities requires a keen understanding of all the facets of the industries
and an ability to combine expertise in law, engineering, accounting, audit, economics
and business analysis 1o develop innevative and practical solutions o facilitate
market development.

During 2003 the Oifice was staffed by four fulltime officers as well as the Director
General, The Office occasionally used temporary siaff for additional support and
employed consulting expertise during the year to enable it to carry out its functions.

The OUR faced exceptional legal costs during 2003, amounting to £313.975, more
than a five fold increase over legal fees in 2002, These fees were primarily as a
result of the first case taken against a decision of the OUR which was heard by the
Utility Appeals Trbunal.
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Fund Information
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Report of the Director General for the Period 1 January 2003 to
31 December 2003

[ hawve pleasure in submitting the annual repont and audited financial statements for the Public Ltilities
Regulation Fund for the period ended 3151 Decernber 20073,

Principal Activities

The Oifice of the Director General of Uity Regulation was established in 2000 under the Begulation of
Utilities ( Bailvwick of Guernsey) Law, 2000, The functions of the Office relate to the regulation and licensing
of the telecommunications, electricity and postal indusiries, The Office is funded by income received from the
regulated industries and some funding from the Board of Industry.

Review of Business
The results of the yeor and the financial position of the Fund are as shown i the pnmexed finoncial stements,
Statement of the Director General®s Responsibilities

The Director General is responsible for prepanmg the lnancial statements for each inancial year which give a
true and Fair view of the state of affairs of and the income or deficit of the Public Utilities Regulation Fund for
that perigd. In preparing those financial statements the Direcior General is required o2

- Select suitable accounting policies and then apply them consisiently:
- Make judperments and estimmies that are reasomable and prudem;
- Prepare the financinl statements on the gomg concern basis unless it is inoppropriate to presume that

the Fund will contime in operation,

The Director General is responsible for keeping proper sgecounting records which disclose with reasonable
accuracy al any ime the financial position of the Fund and 10 ensare that the Ninancial statements comply with
the applicable accounting standards.  The Director General is also responsible for safeguarding the assets of
the Fumd and hence for iaking reasonable sieps for the prevemtion and detection of fraud and other

irregularitics,

In accordance with Section |3 of the Regulation of Utilities {Bailiwick of Guemsey) Law, 2001, the Director

Cieneral shall keep all proper sccounts and records m relation e those accounts and shall prepare i respect of
each vear o statement of account giving a true and fair view of the state of affairs of the Office of the Director

Cieneral,

The Law also requires the Director General 1o have the accounts audited anmsally by auditors appointed with
the approval of the Board of Indusiry. The Director General, with the approval of the Board of Industry, has
appoimied Chandlers Limited as the awditors to the Public Utilities Regulation Fund,

The audited accounts shall ke submitted to the Board of Industry which shall in tum submit them together
with the auditors™ report thereon fo the States with the Director General*s annaal report

Auclitors

The auditors, Chandlers Limited, have indicated their willingness w continue in office,

G

Regina Finn
Director Greneral of Utility Regulation
12ih July 204
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2063 APPENDIX

™ Public Utilities Regulation Fund

Report of the Independent Auditors to the Members of the Public
Utilities Regulation Fund

We have aodited the financial siatements of Public Utilities Regulpfion Fund for the year ended
31 Decemnber 2003 on pages thirty nine 1o forty two, These lnancial stalements have been prepared wnder the
historical cost convention and the accounting policics set out therein.

This report 15 made solely o the Fund®s members, as a body, in accordance with The Regulvion of Unlines
{ Bailiwick of Guemsey) Law, 2001, Our audit work has been underiaken so that we might stafe to the Fund's
members those matters we are required to state o them i an awditors’ report and For no other purpose, To the
fullest extent permitted by law, we do not accept or assume responsibility to anyone other than the Fund and
the Funds members as a body, for our audit work, for this report, or for the opinions we have formed

Respective responsibilities of the Director General and auditor

As described on page thirty seven the Fund's Director General i responsible for the preparation of financial
shitements m sccordance with applicable lw and Unied Kingelom Accounting Standards,

Our responsibility is 10 audit the financial sistements in accordance with relevant legal and regulatory
requirements amd United Bimgdom Auditing Standands,

We repont to vou our opinion s 0 whether the financial statements give a tree and fair view and are properly
prepared in accordance with The Regulation of Ulilities {Bailiwick of Gueernsey) Law, 2001, We also report 1o
vou if, in our opinion, the Beport of the Director General 1= not consistent with the financial ststements, if the
Fund has net kept proper accounting records, il we have not received all the information and explanations we
require for our audit, or if mformation specified by law regarding the Director General's remunerafion amd
tranzactions with the Fund is not disclosed

We read the Report of the Director General and consider the imphications Tor our report 17 we become aware of
any apparent misstatements within it

Hasis of audit opinion

We condwcted our audit in sccordonce with Unided Kingdom Awditing Standords issued by the Auditing
Prectices Board.  An audit includes examination, on a test hasis, of evidence relevant 1o the amounts and
disclosures in the finoncial stofements. [t olso inclwdes an pssessment of the significont estimates and
Judgements made by the Director General in the preparation of the financial statements, and of whether the
accoumting policies are appropinie fo the Fund’s circumstonces, consisiently applied and adegquately disclosed,

We planned and performed our audit 20 as 1o obtain all the information and explanations which we considered
necessary in onder o provide us with sufficient evidence 1o give reasonable assurance that the financial
sigtements are free from matenial misstatement, whether caused by fraud or other imregulaniiy or error.  In
I'ﬁmnirrg gWiT |1|‘|i1'li|:_r|1 Wi :||$|:} L:'n-'ﬁlu.ﬂ.ll.ﬂi 1|1|: 1_1'-'1:|ﬂ|| i:ldl,:ll.lll.al..":,l' |:_|-f |]'I|IE pr&:ﬂ:ﬁl’.."lliur'l |1I"in1'|:'rrr:1ali-|,m i |!1|.." ﬁn.ﬁm;ia!
stolements,

Ciprinion

Im the opinion the financial statements give o e and fur view of the state of the Fund's offairs as o
31 December 2003 and of its deficit for the year then ended and have been properly prepared in accordance
with The Begulation of Utilities {Bailiwick of Guemsey) Law, 200,

Ovaeddarn LioXad

Chandlers Limited
Chartered Accountants
Am=on Court

La Route des Camps
St Mortins, Guemsey
Trated: 124k July 2004
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APPENDIX 2064

Public Utilities Regulation Fund ™l

Income and Expenditure Account for the Year Ended
31 December 2003

2003 2(H2
Motes £ £

INCOME
License fiees T3 ERR 132181
Crrams - 187350
Bank interest 2319 1,125

02,2105 1,020,865
EXPENDITURE oS, 142 915 887
(DEFICITYSURPLLUS FOR THE YEAR
ENDED 3 DECEMBER 2003 (102937 104,978
TRANSFER TO CONTINGENTY RESERVE 102837 (D0 9 TR

NET OPERATING SURPLUS FOR THE
YEARTERIOD

The Fund has no other gains or losses for the current or peeceding financial year other than
those stated in the Ineomse and F.xpendillrn: Accounl.

The notes form part of these fnancial statemenis
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™ Public Utilities Regulation Fund

Balance Sheet 31 December 2003

20413 ooz
Miotes £ £ £ £
FIXED ASSET5:
Tangihle assets i 1X 185 A3 A
CURRENT ASSETS:
Debdors ] 8.2 170,972
Cash at Bank 185,147 270,890
195 441 41 #2562
CREDITORS: Amounts falling
e within aise year ih 158 468 115 4061
NET CURRENT ASSETS: 34,973 126461
TOTAL ASSETS LES5 CURENT
LIARILITIES: 67,158 170,095
RESERVES:
Contingency reserve 67,158 170095
67,158 170,095
Regina Finn
Director CGueneral of Utility Regulation
Dated: 12ih July 2004 -

The notes form part of these financial statements
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APPENDIX 2066

Public Utilities Regulation Funrd*r

Motes to the Financial Statements
for the Year Ended 31 December 2003

1. ACCOUNTING POLICIES

Accounting convention
The financial statements have been prepared under the historical cost comvention,

Income
Income represents net invodced licensed fees and grants received from the States of

Cluemsey.

Tungible fixed assets
Drepreciation 15 provided at the following annual rates in erder o write ofT eoch assa
over its estimated useful life.

Ofice Eguipment =20% on cost
Fixtures and Fittmgs -20F% on cost
Computer Equipment -20%, an cost

1. OFPERATING (DEFICITVSURPLUS

The operating deficit { 2002—operating surplus) is stated after charging:

203 202
£ £
Drepreciation—owned asseis 11634 115597
Auditors’ Remuneration 2.0 2000

3 TAXATION
Under Section 12 of the Regulation of Utilities {Bailiwick of Guemsey) Law, 2061 the
fund is exempl from Guernsey Income Tax
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™ Public Utilities Regulation Fund

4. TANGIBLE FIXED ASSETS

Fixiures
Oiffice amd Compuler
Eaguiparici Fitesings Expizi i Tintaly
i i L E
COAT:
A1 Jamuary 2003 35.89] 1,05 19,028 57,954
Additions 183 - . - 135
At 31 December 2003 6076 J.Mi3 A 3B 165
DEPRECIATION:
At | January 2003 8RR 7 4. 757 14,350
Charge for Pemod 2015 K] 3.B06 11,634
At 31 December 2003 16 0] L3200 H.503 25,984
NET BONOK VALUE:
At 31 December 2003 19973 1745 463 2,185
At 31 December 2002 27,005 X 358 14,271 43,634
5. DEBTORS: AMOUNTS FALLING DUE WITHIN ONE YEAR
2003 2002
£ 3
Cirants - 152678
Licence fizes due - FIRELE
Prepayments 8 .24y
B oy 1704972
B CREMTORS: AMOUNTS FALLING DUE WITHIN ONE YEAR
2003 204012
£ £
Bank Loans and owverdrafls - T.003
States Loan - 150,000
Trade credinors 129,274 54,584
Agcrunls 24 194 73,724
158,468 J15.400
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APPENDIX 2068

Public Utilities Regulation Fund ™=

Detailed Income and Expenditure Account

200% 202
£ £ £ £
INCOME:
Pzt Office revenue | 2k, 000 120,000
Teleecoms revenus 4493 BR6 447,381
Electricity revenue | 8k, 000 165,000
Cirant—Baoard of Industry . 287,350
T35 EEG 1,009, T4
OTHER INCOME:
Bank imterest L) 1,125
BO2.205 1,020,865
EXPENDITURE:
Salaries & Sfalf Costs 315,781 27,7
Consulfaney Fees |84 344 S0k B0
Legal Fees 313,975 6. TRT
Ciemeral Ovetheads 1,625 a9, 2o
B, 725 L0, [0f
{88,520 116,757
FINANCE COSTS
Interesti—>Simes of Guemsey boan 2,552 -
Baonk charpes 201 1E2
2,783 [ R2
{91,303 116,575
DEPRECIATION
Dfice Equipment 7215 T.IT7E
Fixturcs and Fittings 613 613
Compaer Eguipment 3,806 3.B0A
11,034 11,597
(102,937) 104,978

This page docs ot form parnt of the statnery financial statcments
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™ Annual Report: 2003
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APPENDIX

2070

" Annex A: States Directions: Telecoms

States Dhrections to the Darector General in relation (o telecommmunications that were
in force durng 2003 are set out below i accordance with Secton 8{2) of the
Fegulation of Urilities {Bailiwick of Guernsey) Law, 2001

Telecommunications: Universal Service Obligation

The States resolved o give the following direction to the Director General of in
accordance with Section 3{1Wc) of the Regulation of Utilities (Bailiwick of
Guemnsey) Law, 2001:

All users in the Bailiwick shall have available to them the services set owl below at
the quality specified, independently of geographical location and, in the light of local
and national conditions, at an alfordable price:

Access al Fixed Locations:

# all reasonable requests for connection to the public telephone network at a
fixed location and for access to publicly available telephone services at a
fixed location shall be met by at least one operator:

= (e connection provided shall be capable of allowing wsers to make and
receive local, national and international telephone calls, facsimile
communications and data communications, at data rates that are sufficient w
permit Internet access,

Directory enguiry services and directories:

 af least one subscriber directory covering all subscribers of direct public
telephone service providers shall be made available to users and shall be

updated regularly and at least once a year;

« at least one telephone directory enguiry service covering all listed
subscribers’ numbers shall be made available to all users, including users of
public pay telephones;

Public Pay telephones:

s public pay telephones shall be provided to meet the reasonable needs of
users in terms of the geographical coverage, the number of telephones and
the guality of services.

Special measures for disabled vsers and users with special needs:

¢ these provisions shall also apply to disabled wsers and wsers with special
social needs, and specific measures mav be taken by the Repulator 1o ensure
this.
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"’ Annex A: States Directions: Telecoms

Telecommunications: First Licensee

The States resolved o give the following direction to the Dhrector General in
sccordance with section 3i(1)a) of the Regulation of Utlities (Bailiwick of
Guernsev) Law, 2001:

The Director Ceneral of Utility Regulation shall issue the first licence to contain a
telecommunications Universal Service Obligation to Guemsey Telecoms Limited,
the company established 1o take over the functions of the States Telecommunications
Board pursuant to the States agreement to the recommendations of the Advisory and
Finance Policy letter published in this Billet.

Telecommunications; Special or Exclusive Rights

The States resolved to give the following direction to the Director General in
accordance with Section 3(1)b) of the Regulation of Utilitics (Bailiwick of
Guernsey) Law, 2001;

The provision of telecommunications networks and services in the Bailiwick of
Guernsey shall be opened up to competition at the earliest possible time consistent
with the Regulation of Utilities {Bailiwick of Guernsey) Law 2001,

In accordance with section 3(1)(b) of that Law, the States direcis the Fegulator 1o
decide the duration of any exclusive or special privilege granted to any licensee in
relation to the provision of telecommunications networks and/or services with a view
e ensuring that competition is introduced info all parts of the market at the earliest
possible time.

The Regulator may decide on different terms for privileges granted in different
markets or segments of the market, In any case, the States directs that the term of any
such rights shall not exceed three years at most from the date of this Direction,
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Annex A: States Directions; Post T

States Directions to the Director General in relation to post that were in force during
2003 are set out below in accordance with Section 8(2) of the Regulation of Utilities
(Bailiwick of Guernsev) Law, 2001:

Post: Universal Service Obligation

The States resolved to give the following direction to the Director General in
pecordance with section 3(1)ec) of the Regulation of Utlities (Baliwick of
Ciuernsey) Law, 2001,

The following universal postal service shall be provided by at least one licensce
throughout the Bailiwick of Guernsey at uniform and affordable prices. except in
circumstances or geographical conditions that the Director General of Urility
Regulation agrees are exceptional:

¢« One collection from access points on six davs each week;

¢ One delivery of letter mail to the home or premises of every natural or legal
person in the Bailiwick (or other appropriaie installations if agreed by the
Director General of Utility Regulation) on six days cach week including all
working davs;

#  Collections shall be for all postal items up 1o a weight of 20K g

#  Deliveries on a minimum of five working days shall be for all postal items
up tooa weight of 20K g

» Services for registered and insured mail.

In providing these services, the licensee shall ensure that the density of access points
and contact points shall take account of the needs of users,

“aceess poinl” shall include any post boxes or other facility provided by the Licensee
for the purpose of receiving postal items for onward transmission in connection with
the provision of this universal postal service.

Post: First Licensee

The States resolved o give the following direction to the Director General in
accordance with section 3(1)a) of the Regulation of Utilities (Bailiwick of
Cruernsey ) Law, 2001:

The Director General of Utility Eegulation shall isswe the first licence 1o contain a
postal Universal Service Obligation to Guernsey Post Limited, the company
established o take over the functions of the States Post Office Board pursuant to the
Biates agreement o the recomimendations of the Advisory and Finance Policy letter
published in this Billet,
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™" Annex A: States Directions; Post

Post: Special or Exclusive Rights

The States resolved (o give a direction o the Director General in accordance with
section 3(1)(b) of the Regulation of Utilities (Bailiwick of Guernsey) Law, 2001 to
award o Guernsey Post Office Limited the exclusive nghi 1o provide postal services
in the Bailiwick fo the extent that such exclusive right is necessary to ensure the
maintenance of the universal postal service specified by States” directions under

section 3 (11(c) of that Law; and

To request the Director General to review and revise the award of exclugive rights
from time to time with a view to opening up the Bailiwick postal services market to
competition, provided that any such opening up does not prejudice the continued
provision of the universal postal service,
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Annex A: States Directions; Electricity Tl

Slates Dhrections o the Director General in relation o post that were in force dunng
2003 are set out below in accordance with Section 32} of the Regulation of Litilities
(Bailiwick of Guemsev) Law, 2001:

Electricity: Universal Service Obligation

The States did not make any Directions in relation to a Universal Service Obligation
in the elecircily markeis, as il noted that the provisions of the Electricity Law
adequately protected the interests of users by ensure a Public Supply Obligation
would be im place.

Electricity: First Licensee

The States resolved o give the following direction o the Director General in
accordance with section 3(1)a) of the Regulation of Utlities (Bailiwick of
Ciuernsey) Law, 2001:

The Director General of Utility Regulation shall issue the first licence o contain an
electricity Universal Service Obligation to Guemsey Eleciricity Limited, once that
company is established to take over the functions of the States Electricity Board.

Electricity: Special or Exclusive Rights
Conveyance

The States resolved (o give a direction o the Director General in accordance with
section 3 1)) of the Regulation of Utilities (Bailiwick of Guernsey) Law, 2001 to
award to Guernsey Electricity Limited an exclusive electricity convevance licence in
respect of the conveyvance of electricity in Guernsey for a period of 10 years once
that company has been formed.

Subseqguently, the States resolved to give a direction to the Director General to issue
an exclusive licence 1o Guemsey Electricity Lid for convevance activities subject to
any exemptions granted by the Director General under section 1(2) of the Electricity
(CGuernsey) Law, 2001 for the pened ending 3 1st January 2012

Creneration

The States made no resolution giving a direction to the Director General in relation
to the period of exclusivity of any generation licence to be granted under the
Electricity {Guermnsey) Law, 2001,

Supply

The States resolved to give a direction 1o the Director General in accordance with
section 311k of the Regulation of Utlities (Bailiwick of Guernsey) Law, 2001 to
award to Guernsey Electricity Limited (once that company has been formed) an
exclusive electricity supply licence in respect of the supply of electricity in Guemnsey
for a period of one vear,
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"’ Annex A: States Directions; Electricity

The States also resolved to request the Director General to investigate the impact of
the introduction of competition into the elecincity supply market further and to
provide a recommendation and advice 10 the Board of Indusiry on the introduction of
such competition.

The States subseguently resolved o give a direction to the Director General to issue
an exclusive licence to Guemnsey Electricity Lid for supply activities subject 1o any
exemptions granted by the Director General under section 1(2) of the Electricity
(Guernsey) Law, 2001 for the period ending 3 1st January 2012,
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Annex B: Documents Published in 2003 ™

0301 Postal Quality of Service in Guemsey—Information Motice

03702 Quality of Service for Postal Services in Guemsey—Public Presentalion
23rd January 2003

03703 MWotice of Proposal o Maodify the Licences issued 1o Guernsey Electricay
Ltd under Section 2(1) of the Electricity (Guernsey) Law 2001

0304 Guemnsey Post Quality of Service—Consultation Paper

03/05 Notice of Modification to Licences issued to Guemnsey Electricity Ltd under
Section 2( 1) of the Electricity (Guernsey) Law, 20601

0306 Report on Findings of OUR Investigation and Notice of Proposal to issue

Directions o0 Guemsey Post Lid under Section 31 of the Post Office
i Bailiwick of Guernsey) Law, 2001

0307 Price Regulation of Electricity—Report on the Consultation Paper and
Diecision Motice

03,08 States Directions 1o the Director General of Utility Repulation—
Intormation Maotice

0309 Postal Services in Guernsey—Motice of Directions in Accordance with
Section 31 of the Post Office (Bailiwick of Guemsey) Law, 2001

03710 Guemsey Post Lid: Investigation into the closure of the Arcade Post
Office— Summary of Finding in Dispute D012

03/11  Consultation Document on the Allocation of Corporate Number Ranges in
response to & Consultation issued by the UK telecoms regulator (Ofiel)

03/12  Guemsey Post Lid: Quality of Service—Report on the Consultation,
Diecision Motice and Direction

0313 Corporate Mumbering: Oftel Consultation on Mew Options for Businesses—
[nformation note on Extension of Deadline

03714  Broadband Fixed Wireless Access; Opporunities o apply for Licences in
the Bailiwick of Guemsey—Information Mote

03/15 Telecommunications Price Changes by Cable & Wireless Ltd—Information
Mote

03716 ENUM: Accessing multiple Customer Services through  Telephone
Mumbers: Opportunities for Guernsey—Information Note

0317 Telecommunications Price Changes by Cable & Wireless Guernsey:
Conclusion of Interim Investigation—Information Mote

03718 Cable & Wireless Guemnsey: Separated Accounts: Notice of Proposal to
i1ssue a Direction to Cable & Wireless Guemsey Ltd under Section 27 of the
Telecommunications {Bailiwick of Guernsey ) Low, 2001

0319 Cable & Wircless Guemsey: Reference Offer: Notice of Direction to Cable

& Wireless Guemsey Lid in accordance with Section 27 of the
Telecommunications { Bailiwick of Guernsey) Law, 2001
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03/ 20

03,21

03/22

03,23

03/24

03/25

03/ 26

03,27

03/28
03,19

03/ 30
0331

03/32

03/ 33

(3,34
03/33

03737

Cable & Wireless Guernsey; Separated Accounis; Motice of Direction o
Cable & Wireless Guemsey Ltd  wnder  Section 27 of  the
Telecommumnications (Bailiwick of Guemsey) Law, 200

Cable & Wireless Guemnsey: Reference Offer: Information Notice with
regard to Proposal to issue a Direction to Cable & Wireless Guemsey Lid in
gccordance with Section 27 of the Telecommunications (Bailiwick of
Guernsey) Law, 20401

Review of Cable & Wireless Guernseyv's Reference Offer  for
Interconnection and Access—Consultation Document

Publication of Cable & Wireless Regulatory  Accoumts—Consuliation
Documents

Cuernsey Post Lid: Quality of Service—Motice of Direction to Guemsey
Post Lid under condition 14,1 of its Licence to provide Postal Services

Update on Guemnsey Post Lid's compliance with Directions—Information
MNotice
Publication of Guemsev Electricity Lid’s  Regulatory  Accounis—

Consultation Document

Licensing of Infernel Access in the Bailiwick of Guernsey—Consultation
Document

Ciuernsey Electricity Lid Queality of Service—Consultation Document

Publication of C&W Guemsey's Resulatory Accounis—Direction (o Cable
& Wircless Guemnsey Lid in accordance with condition 27.1 of Cable &
Wireless Guemnsey's Fixed Telecommunications Licence and Section 5 of
the Fegulation of Uitilities (Bailiwick of Guernsey) Law, 2001

Cuernsey Post Ltd: Investigation into Dispute DO1/03—Summary of Finding

Publication of C&W Guernsev’s Regulatory Accounts: Notice of Proposal to
pmend o Direction to Cable & Wireless Guemsey Lid

Beview of Cable & Wireless Guemnsey’s Reference Offer for
Interconnection and Access—BReport on the Consultation and Decision
Motice

Proposed Decisions under the Telecommunications (Bailiwick of Guemsey)
Law, 2001 —Proposed Application of the Code to Wave Telecom Lid,

Ciuernsey Post Litd’s Proposed Tariff Changes—Consultation Paper

Decision vnder the Telecommunications {Bailiwick of Guernsey) Law,
2000 —Application of the Code to Wave Telecom Lid's 20 and 3G Mobile
Licences

Publication of Cable & Wireless CGuemsey's Regulatory Accounts—
Armemdmient (0 a Direction to Cable & Wireless Guernsey Lid

Cruernsey Post’s Proposed Tariff Increases—Information Notice: Motice of
Extension of Deadling for Responses to Consuliation Paper
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Annex B: Documents Published in 2003 ™"

03/38 Reference Offer for Interconnection amd Access: Rates—Direction o Cable
& Wireless Guernsey Ltd in accordance with Section 13} of the
Telecommunications (Bailiwick of Guemsev) Law, 200]

03/39 Publication of Guernsey Electricity Ltd’s Regulatory Accounts: Direction to
Guernsey Electricity Lid in accordance with Condition 16 of Guermnsey
Electricity’s Licence and Section 5 of the Regulation of Utilitics {Bailiwick
of Guernsey) Luw, 2001

03740 Guernsey Eleciricity Lid Quality of Service—Report on the Consultation
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