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TO
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The Royal Court House
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12 September, 2022



APPOINTMENT LAID BEFORE THE STATES OF DELIBERATION

APPOINTMENT OF CHAIRMAN OF THE GUERNSEY BANKING DEPOSIT COMPENSATION
BOARD

In accordance with section 3(4) of the Banking Deposit Compensation Scheme (Bailiwick of
Guernsey) Ordinance, 2008 as amended, the following appointment, by the Committee for
Economic Development to the Guernsey Banking Deposit Compensation board is laid before
the States of Deliberation:-

e Mr. Richard Denton as Chairman with effect from 2" July 2022.

Mr. Denton has been appointed as Chairman until 15t July 2023.

The States of Deliberation have the power to annul the appointment.

The Committee for Economic Development has concluded that Mr. Denton is suitable to be
Chairman of the Guernsey Banking Deposit Compensation board.

The curricula vitae of Mr. Rick Denton is summarised below.

Mr. Rick Denton

Career: Denton Lovel Associates (consulting/business 2013-to date
coaching/NED).
Chief Executive Officer, Triangle Group. 2013-2016

Managing Director/Head of International Wealth 2010-2013
Advisory, Barclays Wealth & Investment Division.

Group Commercial Director, Fortis Channel 2004-2010
Islands/Fortis Offshore.

Executive Vice President, Head of European Private 1999-2004
Client Services, Bank of Bermuda.

Director, Coutts Offshore Europe, International Private 1997-1999

Banking.

Director of UK market, Coutts International Private 1995-1999

Banking.

Head of Strategic Development and Planning, Coutts 1994-1995

Group.

Senior Manager, NatWest Group. 1985-1992

NatWest Group graduate trainee. 1983-1985
Professional Institute of Directors, certificate and diploma in 2014
qualifications: company direction.

Henley Management School, accredited executive 2014
development coaching qualification.

Society of Trust & Estate Practitioners (STEP), Diploma 2004
(with distinction).

Securities Institute, Chartered Member of Securities 2000



Education:

Current/recent
Non-Executive
Directorships:

Other:

Institute.

Securities Institute, Investment Advice Certificate (with
distinction).

Chartered Institute of Bankers, Associate Member of the
Chartered Institute of Bankers (ACIB), now Institute of
Financial Services.

Master’s in  Business Warwick
University.

Post Graduate Certificate in Education, Nottingham
University.

BA (Hons) History, Nottingham University.

Administration,

NED, Guernsey Post Ltd.

NED, Guernsey Electricity Ltd.

Chair of the Guernsey Banking Deposit Compensation
Scheme.

Global MENA Financial Assets Ltd.
London Central Portfolio Ltd
companies.

Offshore partner, Athene Capital GP Ltd.
Director and founder, Denton Lovel Associates.

and associated

Patron, Cardiac Action Group LBG (charity).
States of Guernsey  Administrative
Board/Complaints Panel.

Council Member, Lawn Tennis Association Ltd (UK
charity).

Council Member, Institute of Directors.

Treasurer, Guernsey Island Games Association LBG
(Charity).

Director, Channel Islands Lawn Tennis Associations LBG
(Charity.)

Review

1998-1999

1998

1992-1994
1982-1983
1979-1982
2021- to date
2018- to date

2017- to date

2017- to date
2016- to date

2014- to date
2013- to date

2021- to date
2021- to date

2019- to date

2016- to date
2015- to date

2007- to date



APPOINTMENT LAID BEFORE THE STATES OF DELIBERATION

APPOINTMENT OF AN ORDINARY MEMBER OF THE GUERNSEY BANKING DEPOSIT

In accordance with section 3(4) of the Banking Deposit Compensation Scheme (Bailiwick of
Guernsey) Ordinance, 2008 as amended, the following appointment, by the Committee for
Economic Development to the Guernsey Banking Deposit Compensation board is laid before

COMPENSATION BOARD

the States of Deliberation:-
e Ms. Karen Gibbons as ordinary member with effect from 1%t September 2022.

Ms. Gibbons has been appointed as ordinary member until 315t August 2026.

The States of Deliberation have the power to annul the appointment.

The Committee for Economic Development has concluded that Ms. Gibbons is suitable to be

an ordinary member of the Guernsey Banking Deposit Compensation board.

The curricula vitae of Ms. Karen Gibbons is summarised below.

Ms. Karen Gibbons

Career:

Education:

Current/recent
Non-Executive
Directorships

Appointment of an Ordinary Member of the Guernsey Banking Deposit Compensation Board (Karen

Gibbons)

Position/company:

Head of International Liaison and Research, Financial
Services Compensation Scheme (FSCS).

Head of Policy and External Relations, FSCS.

Assistant Manager — Regulatory Reform and Policy,
FSCS.

Chief Executive Office, FSCS.

Financial Services Authority, FSCS.

Assistant Manager — Deposit Team, FSCS.
Customer Service Team, FSCS.
Various roles, National Westminster Bank.

The Open University, Degree in Politics, Philosophy and
Economics.

Kingston College Further Education, A Levels in History,
Government and Politics, Sociology.

European Forum of Deposit Insurers (EFDI)

Dates:
2018-to
present
2010-2018
2009-2010

2007-2009
2005-2007

2002-2005
1999-2002
1983-1999
2018

1980-1982

2020-2022



APPOINTMENT LAID BEFORE THE STATES OF DELIBERATION

APPOINTMENT OF AN ORDINARY OF THE GUERNSEY BANKING DEPOSIT COMPENSATION

BOARD

In accordance with section 3(4) of the Banking Deposit Compensation Scheme (Bailiwick of
Guernsey) Ordinance, 2008 as amended, the following appointment, by the Committee for
Economic Development to the Guernsey Banking Deposit Compensation board is laid before
the States of Deliberation:-
e Mr. Robert Girard as an ordinary member with effect from 1%t September 2022.

Mr. Girard has been appointed as an ordinary member until 315t August 2027.

The States of Deliberation have the power to annul the appointment.

The Committee for Economic Development has concluded that Mr. Girard
an ordinary member of the Guernsey Banking Deposit Compensation board.

The curricula vitae of Mr. Robert Girard is summarised below.

Mr. Robert Girard

Career:

Professional
qualifications:

Position/company:

Country Head and Director of Institutional Banking, RBS
International.

Executive Committee Member, RBS International.
Senior Country Head and Country Head Guernsey, RBS
International.

Executive Committee Member, RBS International.
Island Director & Regional Director Corporate &
Institutional Banking, RBS International.

Multiple banking roles, RBS International.

University of Cambridge Institute for Sustainable
Leadership Programme.

RBS Group Executive Development Programme.

Elected as a Fellow of the Chartered Institute of
Bankers.

Coutts/NatWest Offshore Leadership Development
Programme.

Business Programme, Durham University Business
School.

Associate of the Chartered Institute of Bankers.

Higher National Certificate in Business Studies,
Guernsey College of Further Education (Distinction).
Ordinary National Certificate in Business Studies,

is suitable to be

Dates:
2019-2021

2020-2020
2016-2019

2009-2019
2009-2016

1976-2009.

2020-2021

2009-2021
2007

2000-2004

1997

1991
1982

1978

Appointment of an Ordinary Member of the Guernsey Banking Deposit Compensation Board (Robert

Girard)



Guernsey College of Further Education (Distinction)

Education: Guernsey College of Further Education, ONC & HNC in 1977-1982
Business Studies.
Grammar School Guernsey 1969-1976

Current/recent Board member, Office of the Financial Service 2021

Non-Executive = Ombudsman.

Directorships Board Director, RBS Group Global Captive Insurance 2009-date
Co, Lothbury Insurance Limited.

Board Director, Royscot Guernsey Limited. 2009-2017
Other: RBS Group Executive Programme-Insead-Managing 2011

Value creation.

Wharton university of Pennsylvania-Strategic Risk 2011

Management.

Appointment of an Ordinary Member of the Guernsey Banking Deposit Compensation Board (Robert
Girard)



APPOINTMENT LAID BEFORE THE STATES OF DELIBERATION

APPOINTMENT OF AN ORDINARY MEMBER OF THE GUERNSEY BANKING DEPOSIT

In accordance with section 3(4) of the Banking Deposit Compensation Scheme (Bailiwick of
Guernsey) Ordinance, 2008 as amended, the following appointment, by the Committee for
Economic Development to the Guernsey Banking Deposit Compensation board is laid before

COMPENSATION BOARD

the States of Deliberation:-
e Mr. Stuart Lawson as ordinary member with effect from 15t September 2022.

Mr. Lawson has

been appointed as ordinary member until 315t August 2025.

The States of Deliberation have the power to annul the appointment.

The Committee for Economic Development has concluded that Mr. Lawson is suitable to be

an ordinary member of the Guernsey Banking Deposit Compensation board.

The curricula vitae of Mr. Stuart Lawson is summarised below.

Mr. Stuart Laws

on

Career:

Appointments:

Professional:

Qualifications:

Education:

Position/company:

Specialist Product Manager, Northern Trust (“NT”)
Group.

Head of Regulatory & Market Change, NT Group.
Head of Real Estate Funds, NT Guernsey.

Chief Administration Officer, NT Guernsey.

Head of Finance and Risk, NT Guernsey.?

Client Accounting Manager, NT Guernsey.?
Audit Senior, KPMG Channel Islands.

Chairman, Northern Trust (Guernsey) Limited.

Senior Vice President, NT Group.

Various Board appointments across 12 client groups and
7 NT licensee companies.

Chartered Accountant (FCCA).

BA Economics, Geography, Sociology
London Metropolitan University.

DipHE Social & Environmental Problems
University of Winchester.

Minster School, Southwell, Notts.

Dates:

2016-2021
2013-2016
2007-2013

2006-2007
1995-2006

1988-1995
1984-1988

2013-2022

2008-2021

2007-2022

1993

1983-1984

1981-1983

1974-1981

1 Formally Barings (Guernsey) Limited acquired by ING Group in 1995 and Northern Trust Group in 2005.
2 Formally Barings (Guernsey) Limited acquired by ING Group in 1995 and Northern Trust Group in 2005.

Appointment of an Ordinary Member of the Guernsey Banking Deposit Compensation Board (Stuart

Lawson)



STATUTORY INSTRUMENTS LAID BEFORE THE STATES

The States of Deliberation have the power to annul the Statutory Instruments detailed below.

No. 29 of 2022
THE AVIATION REGISTRY (ELIGIBILITY) REGULATIONS, 2022

In pursuance of section 12(1) of the Aviation Registry (Guernsey) Law, 2013, “The Aviation
Registry (Eligibility) Regulations, 2022”, as amended, made by the Committee for Economic
Development on 21st April, 2022, are laid before the States.

EXPLANATORY NOTE

These Regulations replace the Aviation Registry (Eligibility) Regulations, 2015. These
Regulations specify the persons who are 'qualified persons' for the purpose of section 12 of
the Aviation Registry (Guernsey) Law, 2013.

These Regulations came into force on 21t May 2022.

No. 51 of 2022
THE PLANT HEALTH (AMENDMENT OF TRANSITIONAL PROVISION) (GUERNSEY)
REGULATIONS, 2022

In exercise of the powers conferred on it by Article 108 of Reserved Regulation 2016/2031 of
the European Parliament and of the Council on protective measures against plants and pests,
and all other powers enabling it in that behalf “The Plant Health (Amendment of Transitional
Provision) (Guernsey) Regulations, 2022” made by the Committee for the Environment and
Infrastructure on 20 June 2022, are laid before the States.

EXPLANATORY NOTE

These Regulations amend the transitional provision in regulation 6 of the Plant Health (Brexit)
(Amendment) (Guernsey) Regulations, 2020, which makes transitional provision in relation to
phytosanitary certificates to accompany certain plants and plant products imported into
Guernsey from EU Member States. The provision extends the transitional provision relating
to plants etc. from the EU to 315 December 2022. This is consistent with an extension made
to the equivalent transitional provision in Great Britain.

These Regulations shall come into force on 30t June, 2022.



No. 53 of 2022
THE BENEFICIAL OWNERSHIP (DEFINITION) (AMENDMENT) REGULATIONS, 2022

In pursuance of section 31 and 39 of the Beneficial Ownership of Legal Persons (Guernsey)
Law, 2017, “The Beneficial Ownership (Definition) (Amendment) Regulations. 2022”, made by
the Policy & Resources Committee on 12t July, 2022, are laid before the States.

EXPLANATORY NOTE

These regulations amend the definition of "recognised stock exchange" in the Beneficial
Ownership (Definition) Regulations, 2017, to reflect the fact that there has been a change of
name for the Alternative Investment Market and to identify the London Stock Exchange Main
Market by name.

These Regulations came into force on 12t July, 2022.
No. 54 of 2022

THE PAROCHIAL ELECTIONS (ST PETER PORT) (NO.4) REGULATIONS, 2022
In pursuance of the powers conferred on it by Articles 54(4) and 77C of the Reform (Guernsey)
Law, 1948 and all other powers enabling it in that behalf, “The Parochial Elections (St Peter
Port) (No.4) Regulations, 2022” made by the States’ Assembly & Constitution Committee on
20™uly, 2022, are laid before the States.

EXPLANATORY NOTE

These Regulations prescribe the date for an election to the office of Douzenier in the Parish
of St Peter Port on the 27t July, 2022, following the vacation of office of two previous

incumbents and the holding of an elector’s meeting on the 13 July, 2022.

These Regulations came into force on the day they were made, 20t July, 2022.



No. 55 of 2022
THE SANCTIONS (IMPLEMENTATION OF UK REGIMES) (BAILIWICK OF GUERNSEY) (BREXIT)
(AMENDMENT) (NO. 3) REGULATIONS, 2022

In pursuance of section 27(5) of the Sanctions (Bailiwick of Guernsey) Law, 2018, “The
Sanctions (Implementation of UK Regimes) (Bailiwick of Guernsey) (Brexit) (Amendment) (No.
3) Regulations, 2022”, made by the Policy & Resources Committee on 26™ July 2022, are laid
before the States.

EXPLANATORY NOTE

The Sanctions (Implementation of UK Regimes) (Bailiwick of Guernsey) (Brexit) Regulations,
2020 (the “Principal Regulations”) gave effect with modifications within the Bailiwick, to the
UK sanctions regime in respect of the Republic of Belarus and Russia respectively under the
UK’s Republic of Belarus (Sanctions) (EU Exit) Regulations 2019 (U.K.S.l. 2019 No. 600) and
Russia (Sanctions) (EU Exit) Regulations 2019 (U.K.S.Il. 2019 No. 855). These Regulations
amend the Principal Regulations in order to give effect within the Bailiwick recent changes
made to the UK's legislative framework for its Republic of Belarus and Russia sanctions
regimes in respect of the powers of the UK's Office of Communications and matters
concerning aircraft.

The Regulations came into force on 26™ July, 2022.

The full text of the legislation can be found at: http://www.guernseylegalresources.gg



http://www.guernseylegalresources.gg/article/6325/Home

P.2022/65

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE INCOME TAX (GUERNSEY) (AMENDMENT) ORDINANCE, 2022
The States are asked to decide:-

Whether they are of the opinion to approve the draft Ordinance entitled "The Income
Tax (Guernsey) (Amendment) Ordinance, 2022", and to direct that the same shall have
effect as an Ordinance of the States.

EXPLANATORY MEMORANDUM
This Ordinance amends the Income Tax (Guernsey) Law, 1975 —

(a) by providing that an interim assessment for a year of charge may be made at
any time, whether before or (as is currently the case) after the
commencement of that year, and

(b) by changing the instalment dates on which income tax is payable in respect of
any year of charge from 6 monthly (30% June and 31%t December) to quarterly
(15t April, 15™ July and 15™ October in that year of charge and 15 January
in the next year of charge), with other consequential amendments.
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The Income Tax (Guernsey)

(Amendment) Ordinance, 2022

THE STATES, in pursuance of their Resolution of the 24 November, 20213,
and in exercise of the powers conferred on them by sections 203A and 208C of the
Income Tax (Guernsey) Law, 1975b, and all other powers enabling them in that behalf,

hereby order:-

Amendment of 1975 Law.

1. The Income Tax (Guernsey) Law, 1975 is further amended as follows.

2. In section 73(2)(a) after the words "on any person at any time" insert

"whether before or".

3. In section 81(1) after the words "tax for any year of charge" insert "up

to and including the year of charge 2022".
4. After section 81(1) insert the following subsection -
"(1A) Subject to the provisions of sections 66C, 81A and 81B,
tax for any year of charge following the year of charge 2022 shall be payable in

four equal instalments as follows —

(@) the first instalment on or before the 15™ April in

a Article I(3) of Billet d'Etat No. XXI of 2021.
b Ordres en Conseil Vol. XXV, p. 124; the Law has been amended.



that year,

(b) the second instalment on or before the 15 July

in that year,

(c) the third instalment on or before the 15* October

in that year,

(d) the fourth instalment on or before the 15t

January in the next year of charge,

Provided that, in respect of each of paragraphs (a), (b), (c) or (d), where the
assessment in consequence of which the tax is chargeable is not made before
the 17 March, 16t June, 16" September or 17" December (as the case may be)
in that year, the relevant instalment shall be payable within 30 days from the

date of the issue of the notice of assessment.".

5. In section 199(6) after "the 30 June and the 31 December in that year"
insert "(in respect of any year of charge up to and including the year of charge 2022)
or on the 15% April, 15t July and 15* October in that year and the 15 January in the
next year of charge (in respect of any year of charge following the year of charge

2022)".

6. In section 199AA(2)(a) after "the 30t June and the 31t December in that
year" insert "(in respect of any year of charge up to and including the year of charge
2022) or on the 15% April, 15 July and 15% October in that year and the 15" January in
the next year of charge (in respect of any year of charge following the year of charge

2022)".



Citation.
7. This Ordinance may be cited as the Income Tax (Guernsey)

(Amendment) Ordinance, 2022.

Commencement.

8. This Ordinance shall come into force on the 1st October, 2022.



P.2022/66

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE INCOME TAX (GUERNSEY) (AMENDMENT) (NO. 2) ORDINANCE, 2022
The States are asked to decide:-

Whether they are of the opinion to approve the draft Ordinance entitled "The Income
Tax (Guernsey) (Amendment) (No. 2) Ordinance, 2022", and to direct that the same shall
have effect as an Ordinance of the States.

EXPLANATORY MEMORANDUM

This Ordinance amends the Income Tax (Guernsey) Law, 1975 and completes the
legislation needed to implement the 2018 resolutions concerning the establishment of
the Revenue Service. The effect of those resolutions was to transfer to the Revenue
Service the income tax functions of the previous office of Director of Income Tax and the
social insurance contribution functions previously vested in the Committee for
Employment and Social Security and Administrator.

Sections 2, 3, 4, 6, 9 and 12 contain consequential amendments relating to the changes
made by section 7.

Section 5 inserts a new section 204A which empowers the Director of the Revenue
Service to grant administrative relief from the liability to pay tax in exceptional cases
where the administrative effort of pursuing a debt would clearly outweigh the benefit
of recovering it.

Section 7 inserts new clauses which replace the existing confidentiality provisions
whereby only persons who have taken a formal oath administered under the Law can
be prosecuted for disclosing information about a person's income, profits or tax—

(a) section 205A, which prohibits the disclosure of information forming part of
the official records of the Committee or relating to the business, property or
affairs of any person by anyone who has obtained such information or
otherwise gained access to it,

(b) section 205B, which lists the windows by which the disclosure of such
information may lawfully be made (eg, to Her Majesty's Procureur as to any
suspected offence or with the express consent of the person to whom it
relates), and
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(c) section 205C, which prohibits, without lawful authority or reasonable excuse,
gaining access to information comprised in the official records of the
Committee.

Section 8 repeals section 206 which contains the now-replaced oath provisions.

Section 10 repeals other sections which relate to the disclosure of information and are
now subsumed by the new section 205B.

Section 11 replaces section 208A with modern boiler-plate clauses relating to the
liability of directors, etc, for criminal offences committed by incorporated and
unincorporated bodies.

Section 13 repeals the ordinances setting out the form of oath.
Section 14 amends the Social Insurance (Guernsey) Law, 1978 by inserting new clauses—

(a) section 91A, which empowers the Director of the Revenue Service to issue
statements of practice for the purpose of providing practical guidance in
respect of the Law and its administration in relation to contributions (the
section is based on the corresponding section of the Income Tax Law), and

(b)  section 91B, which empowers the Director to grant administrative relief from
the liability to pay contributions in exceptional case where the administrative
effort of pursuing a debt would clearly outweigh the benefit of recovering it
(the section is based on the new income tax section 204A above).

Sections 15 and 16 deal with citation and commencement.



The Income Tax (Guernsey)

(Amendment) (No. 2) Ordinance, 2022

THE STATES, in pursuance of their Resolutions of the 18" April, 20182 and
the 4% June, 2020P, and in exercise of the powers conferred on them by sections 203A,
206B and 208C of the Income Tax (Guernsey) Law, 1975€, section 115A of the Social

Insurance (Guernsey) Law, 19784 and all other powers enabling them in that behalf,

hereby order:-

Amendment of 1975 Law.

1. The Income Tax (Guernsey) Law, 1975 ("the Law") is further amended

as follows.

2. Section 75CB(6) is repealed.

3. In section 172(3) for the words " the obligation as to secrecy imposed
by section two hundred and six of this Law" substitute "the prohibition on the

disclosure of information imposed by section 205A".

4. In section 177 for the words "the obligation as to secrecy imposed by

section two hundred and six of this Law" substitute "the prohibition on the disclosure

a Article 3 of Billet d'Etat No. XI of 2018.
b Article X of Billet d'Etat No. XI of 2020.
Ordres en Conseil Vol. XXV, p. 124; this enactment has been amended.

Ordres en Conseil Vol. XXVI, p. 292; this enactment has been amended.



of information imposed by section 205A".

5. After section 204 insert the following section —

"Statements of practice in relation to administrative relief.

204A. (1) Without prejudice to the generality of section 204,
statements of practice thereunder may make provision in respect of the
granting by the Director of relief from liability to pay tax ("administrative
relief") in any particular and exceptional case where, in the Director’s absolute
discretion, the administrative effort (whether by reason of the potential
expenditure of time, resources or money, or otherwise) of pursuing the debt

would clearly outweigh the benefit (financial, fiscal or other) of recovering it.

(2) For the avoidance of doubt, there is no enforceable right

or expectation to be granted administrative relief.".

6. Section 205(3) is repealed.

7. After section 205 insert the following sections —

"Prohibition on disclosure of information.

205A. (1) Subject to the provisions of section 205B -

(a) no person who under the provisions of or for the
purposes of this Law, or any Ordinance,
regulation or resolution made under it, receives

information —

(i) comprised in or forming part of the



official records of the Committee, or

(ii) relating to the business, property or

affairs of any person or body,

(b) no person who —

(1) obtains any such information directly or
indirectly from a person who has so

received it, or

(ii) otherwise gains access to any such

information,

shall disclose the information without the consent of the person, if any, to
whom it relates and (if different) the person from whom it was so received or
obtained or from whom, or through or by means of whom, access to it was so

gained.

(2) A person who discloses information in contravention of
this section is guilty of an offence and liable, on summary conviction, to
imprisonment for a term not exceeding two years, or to a fine not exceeding

twice level 5 on the uniform scale, or to both.

(3) For the avoidance of doubt, and without limitation, the

prohibition on the disclosure of information imposed by this section —

(a) is binding on persons to whom it applies in

perpetuity,



(4)

(b)

()

applies to persons —

(i)

(ii)

who receive, obtain or gain access to the
information unintentionally or in an

unauthorised or accidental manner, or

who are authorised to perform any
function or task in the course of which
they may receive, obtain or gain access to

such information, and

applies to —

(i)

(if)

past and present members of, and clerks
or deputy clerks to, the Guernsey
Revenue Service Tribunal and the former
Guernsey Tax Tribunal, including past
and present members in respect of the
exercise by them of the functions of an
appointed member under section 75CB,

and

past and present members of the

Committee.

The "official records of the Committee" means —

(a)

any

information under the control of the



(b)

Committee or the Director relating to the income
or profits of, or to any tax paid or payable by,
any identifiable individual, other person or

body, or

any other information obtained, received or
created under the provisions of or for the
purposes of this Law or any Ordinance,

regulation or resolution made under it,

whether held in electronic or non-electronic form.

Cases where disclosure is permitted.

205B. (1) Section 205A does not preclude the disclosure by the

Director or any person authorised by the Director of information -

(a)

(b)

(©)

(d)

which at the time of disclosure is or has already
been made available to the public from other

sources,

in the form of a summary or collection of
information so framed as not to enable
information relating to any particular person to

be ascertained from it,

for the purpose of enabling or assisting the

Director to perform the Director’s functions,

to any person for the time being authorised to



(e)

(f)

(8)

(h)

carry out any functions in connection with the
operation of this Law or any Ordinance,

regulation or resolution made under it,

to any person, body or authority for the

purposes of —

(1) an approved international agreement

(within the meaning of section 75C),

(ii) an international tax measure (within the

meaning of section 75CC(1B)), or

(iii)  regulations made under section 171A
(regulations in respect of substance

requirements),

under the authority of or in accordance with the
requirements of any other provision of this Law

or the provisions of any other enactment,

in connection with or for the purposes of any
proceedings, penalty, action, sanction or remedy
(civil, criminal or administrative) arising out of
or under the provisions of this Law or any
Ordinance, regulation or resolution made under

it,

with the express consent of the person to whom



(i)

()

(k)

it relates,

without prejudice to paragraph (g), for the
purposes of legal proceedings to obtain or
enforce an order for the making of payments for
the maintenance or education of a spouse,

former spouse, child or dependant,

to Her Majesty's Procureur as to any suspected
offence under the provisions of this Law or
otherwise (and whether in the Bailiwick or

elsewhere),

to any of the following persons, bodies or
authorities for the purpose of enabling or
assisting them to perform their respective

functions -

(1) the Administrator appointed under
section 94 of the Social Insurance
(Guernsey) Law, 1978, provided that the

information disclosed may only be —

(A)  the name and address of any

person,

(B) information relating to the

income of any person, and



(if)

(iii)

(iv)

v)

10

© information relevant to any
liability to tax, or contributions
under the Social Insurance
(Guernsey) Law, 1978, to which
any person is or may be subject,
or the amount of any such

liability,

the electronic census supervisor, or any
census officer, appointed under the
Electronic Census (Guernsey)
Ordinance, 2013, provided that the
information disclosed may only be
information relating to the income of any

person,

the Registrar of Beneficial Ownership of
Legal Persons appointed under the
Beneficial Ownership of Legal Persons

(Guernsey) Law, 2017,

the Registrar of Beneficial Ownership of
Legal Persons in Alderney appointed
under the Beneficial Ownership of Legal

Persons (Alderney) Law, 2017,

the Registrar of Companies appointed
under section 495(1) of the Companies

(Guernsey) Law, 2008,



(vi)

(vii)

(viii)

11

the person appointed to the office of
Greffier under section 20 of the
Government of Alderney Law, 2004, in
respect only of the functions of Registrar
arising out of or under the provisions of

the Companies (Alderney) Law, 1994,

Her Majesty's Greffier, in respect only of
the functions of Her Majesty's Greffier
arising out of or under the provisions of
the Document Duty (Guernsey) Law,
2017 and the Document Duty (Anti-

Avoidance) (Guernsey) Law, 2017,

an officer appointed under section 13(1)
of the Minimum Wage (Guernsey) Law,
2009, in cases where a breach of any
provision of the Minimum Wage
(Guernsey) Law, 2009 is suspected,
provided that the information disclosed

may only be -

(A)  the name and address of any
employer suspected of breaching

any provision of that Law,

(B) the name, address, tax number

and social insurance number of



any employee in respect of whom

such a breach is suspected, and

© the evidence upon which it is
suspected that there has been

such a breach,

(ix)  the supervisor, deputy supervisor and
economic statistics officers appointed
under the provisions of the Economic
Statistics (Guernsey and Alderney) Law,
2019,

(x) the Administrator of Population
Management, the office of which was
established by section 1 of the Population

Management (Guernsey) Law, 2016,

and information disclosed by the Director or any
person authorised by the Director by virtue of
this paragraph to any of the persons, bodies or
authorities specified in the above subparagraphs
may, without prejudice to the provisions of any
other enactment restricting or authorising the
disclosure and use of information, be used by
them for the purpose of enabling or assisting

them to perform their respective functions.

(2) Section 205A does not preclude the disclosure of

12



information —

(a) in connection with or for the purposes of any
proceedings (civil, criminal or administrative),
whether arising out of or under the provisions of
this Law or otherwise, or

(b) in compliance with an order of the court.

Prohibition on unauthorised access to information.

205C. (1) A person who, without lawful authority or reasonable
excuse, gains access to information comprised in the official records of the

Committee is guilty of an offence and liable -

(a) on summary conviction, to imprisonment for a
term not exceeding six months, or to a fine not
exceeding twice level 5 on the uniform scale, or

to both,

(b) on conviction on indictment, to imprisonment
for a term not exceeding two years, or to a fine,

or to both.
(2) For the purposes of this section persons have lawful
authority to gain access to information comprised in the official records of the

Comumittee if —

(a) those persons themselves are entitled to control

access of the kind in question to the information,

13



or

(b) those persons have consent to such access by

them from any person who is so entitled.".

8. Section 206 is repealed.

9. In section 206ZA(4) for "in accordance with his oath taken under

section 206" substitute "in accordance with the provisions of section 205B".

10. Sections 206A, 206AA and 206B are repealed.

11. For section 208A substitute the following sections -

"Criminal liability of directors, etc.

208A. (1) Where an offence under the provisions of this Law or
any Ordinance or regulations made under it is committed by an incorporated
company or other legal person and is proved to have been committed with the
consent or connivance of, or to be attributable to any neglect on the part of, any

of the following persons -
(a) in the case of an incorporated company, any
director, secretary or other similar officer

thereof,

(b) in the case of a limited partnership with legal

personality, any general partner,

(c) in the case of a limited liability partnership, any

14



member,

(d) in the case of a foundation, any foundation

official, or

(e) any person purporting to act in any capacity

described in paragraph (a), (b), (c) or (d),

that person as well as the company or other legal person (as the case may be)
is guilty of the offence and may be proceeded against and punished

accordingly.

(2) Where the affairs of an incorporated company or other
legal person are managed by its members, subsection (1) applies to a member
in connection with that member’s functions of management as if that member

were a director.

Criminal proceedings against unincorporated bodies.

208AA. (1) Where an offence under the provisions of this Law or
any Ordinance or regulations made under it is committed by an
unincorporated body and is proved to have been committed with the consent
or connivance of, or to be attributable to any neglect on the part of, any of the

following persons -

(@) in the case of -

(i) a partnership, any partner thereof, but

subject to  the  provisions  of

subparagraph (ii),

15



(if) a limited partnership without legal

personality, any general partner thereof,

(b) in the case of any other unincorporated body,
any director of that body or other officer thereof
who is bound to fulfil any duty of which the
offence is a breach or, if there is no such officer,
any member of the committee or other similar

governing body, or

(c) any person purporting to act in any capacity

described in paragraph (a) or (b),

that person as well as the unincorporated body is guilty of the offence and

may be proceeded against and punished accordingly.

(2) Where an offence under the provisions of this Law or
any Ordinance or regulations made under it is alleged to have been committed
by an unincorporated body, proceedings for the offence shall, without
prejudice to subsection (1), be brought in the name of that body and not in the

name of any of its members.
(3) A fine imposed on an unincorporated body on its
conviction of an offence under the provisions of this Law or any Ordinance or

regulations made under it shall be paid from the funds of that body.".

12. In section 209(1) —

16



(a) in the definition of "oath" the words after "affirmation"

are repealed,

(b) after the definition of "oath", insert the following

definition —

"nn

official records of the Committee" : see section

205A(4),”.

Repeal of Ordinances as to forms of oath.

13. The Income Tax (Forms of Oath) Ordinance, 1992€ and the Income Tax

(Forms of Oath) (Amendment) Ordinance, 2009f are repealed.

Amendment of Social Insurance Law.

14. After section 91 in Part VI of the Social Insurance (Guernsey) Law, 1978

insert the following sections and cross heading —

"Director of the Revenue Service:

Statements of practice

Statements of Practice.

91A. (1) The Director of the Revenue Service (the "Director")
may issue statements of practice for the purpose of providing practical

guidance in respect of any provision made by or under this Law in relation to

Recueil d'Ordonnances Tome XXVI, p. 1.
f No. XVIII of 2009 (Recueil d'Ordonnances Tome XXXIIL p. 530).
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contributions and in connection with the administration of this Law in relation

to contributions.

(2) Statements of practice shall come into force on such date

as the Director may appoint.

3) The Director may revoke or vary any statement of
practice, and a statement of practice may contain such consequential,
incidental, supplementary and transitional provision as may appear to be

necessary or expedient.

4) The Director shall publish statements of practice and

any revision thereof in such manner as the Director considers appropriate.

(5) Statements of practice must be taken into account by the

Director in exercising the functions of the Director under this Law.
(6) In any proceedings —
(a) before the Social Insurance Tribunal or
Guernsey Revenue Service Tribunal under the

provisions of this Law, or

(b) before the Ordinary Court on a reference or

appeal from either of those Tribunals,

a relevant provision of a statement of practice may be relied on as tending to

support or, as the case may be, defeat the Director's decision.
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(7) Section 116 applies to statements of practice as it applies

to regulations.

(8) References in this section to this Law include references

to any Ordinance or regulations made under it.

Statements of practice in relation to administrative relief.

91B. (1) Without prejudice to the generality of section 91A,
statements of practice thereunder may make provision in respect of the
granting by the Director of the Revenue Service (the "Director”) of relief from
liability to pay contributions (“administrative relief”) in any particular and
exceptional case where, in the Director's absolute discretion, the administrative
effort (whether by reason of the potential expenditure of time, resources or
money, or otherwise) of pursuing the debt would clearly outweigh the benefit

(financial, fiscal or other) of recovering it.

(2) For the avoidance of doubt, there is no enforceable right

or expectation to be granted administrative relief.".
Citation.
15. This Ordinance may be cited as the Income Tax (Guernsey)

(Amendment) (No. 2) Ordinance, 2022.

Commencement.

16. This Ordinance shall come into force on the 15t October, 2022.
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P.2022/67

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE PUBLIC HIGHWAYS (TEMPORARY CLOSURE) (AMENDMENT) ORDINANCE, 2022
The States are asked to decide:-

Whether they are of the opinion to approve the draft Ordinance entitled "The Public
Highways (Temporary Closure) (Amendment) Ordinance, 2022", and to direct that the
same shall have effect as an Ordinance of the States.

EXPLANATORY MEMORANDUM

This Ordinance amends the Public Highways (Temporary Closure) Ordinance, 1999 ("the
1999 Ordinance"), which provides for applications to the Royal Court for "al fresco"
licences enabling the licence holder to have exclusive possession of a specified area of
the public highway without offending the law against obstructing the public highway.
The amendments insert into the 1999 Ordinance a new Part which enables the
Committee for the Environment & Infrastructure by Order to designate "al fresco zones"
in certain areas of the island after public consultation. Within these zones, the
Committee will be empowered to grant "al fresco" permits, the effect of which will be
similar to the licences. Standard conditions will apply within such zones unless waived
by the Committee in a particular case and additional conditions can be applied by the
Committee as necessary. If premises are not in an "al fresco" zone, the Royal Court
licence application process will still apply. The Ordinance also changes the licence
validity period from the calendar year to October-September (which is the relevant
period for the new permits) and makes consequential amendments to other parts of the
Ordinance.
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The Public Highways (Temporary Closure)

(Amendment) Ordinance, 2022

THE STATES, in pursuance of their Resolution of the 28t April, 20222, in

exercise of the powers conferred on them by section 1(2) of the Fees, Charges and

Penalties (Guernsey) Law, 2007P, and in exercise of all other powers enabling them

in that behalf, hereby order:-

Amendment of 1999 Ordinance.

1. The Public Highways (Temporary Closure) Ordinance, 1999¢ ("the

1999 Ordinance") is amended as follows.

2. Before section 1 of the 1999 Ordinance, for "Effect of “al fresco” licences",

substitute -

"PART I
EFFECT OF "AL FRESCO" LICENCES AND PERMITS".

3. In section 1(1) of the 1999 Ordinance -

(@) for "rule of customary law" substitute "rule of law,

whether customary or statutory,",

a Article IV of Billet d'Etat No. VIII of 2022.

b Order in Council No. VII of 2008. This enactment has been amended.

¢ Recueil d'Ordonnances Tome XXVIII, p. 185. This enactment has been
amended.



(b) after "licence", in each place where it occurs, insert "or

permit", and
(c) after "licensee" insert "or permit holder".

4. After section 1 of the 1999 Ordinance, for "Applications for grant of “al

fresco” licences", substitute -

"PART II
"AL FRESCO" LICENCES: APPLICATION TO ROYAL COURT".

5. In the following provisions of the 1999 Ordinance -
(a) section 2(1),
(b) section 4,
(c) section 6(1), and

(d) section §(2),
for "this Ordinance", in each place where it occurs, substitute "this Part".
6. Section 3(1)(e) is repealed.
7. Section 5(1)(e) is repealed.

8. In section 6(1) of the 1999 Ordinance, for "have exclusive occupation
of the area specified in the licence" substitute "occupy the specified area in

accordance with section 1".



9, In section 7 of the 1999 Ordinance -

(a)

(b)

(©)

(d)

"(3A)

in subsection (1)(a), for "31st December" substitute "30t

September ("the expiration date")",

in subsection (2), for paragraph (a) substitute -

"(@)  from the 1t October until the expiration date in

the following year, or",

in subsection (3), for "31% December preceding"
substitute "expiration date"”, and for "1 January"

substitute "1st October",

after subsection (3) insert -

Despite the provisions of subsection (3), Her Majesty's

Greffier may, if Her Majesty's Greffier thinks fit having regard to all the

circumstances, receive and deal with an application for renewal of an "al

fresco" licence after the expiration date, and any such renewal shall be

deemed to have had effect from the day after the expiration date.", and

(e)

in subsection (5), for "October" substitute "July

preceding the expiration date".

10. After section 12 of the 1999 Ordinance, insert the following -



"PART III
APPLICATIONS FOR "AL FRESCO PERMITS" IN DESIGNATED ZONES

Designation of "al fresco" zones.

12A. (1) The Committee may, from time to time, by order -

(a) designate any area as an "al fresco" zone
("designated zone") for the purpose of this

Part,

(b) prescribe, in respect of such designated zone,
conditions of general application which shall,
subject to variation under section 12B(6), be
attached to permits issued under this Part in

that designated zone,

as it thinks fit.

(2) In any case where the Committee proposes to make

an order under this section, the Committee shall -

(a) place a notice in La Gazette Officielle setting
out -
() that the proposals have been
published,
(ii) the times and public places at which

the proposals are available for public

inspection, and



(b)

()

(iii)

the period, which shall be not less
than seven days beginning with the
date of the publication, within which
any representations in respect of the
proposals may be sent to the

Committee,

make the proposals, including maps of the

proposed designated zone ("proposed zone"),

available for inspection -

(i)

(if)

(iii)

on the States of Guernsey website,

at the premises of the Constables of
the parishes in which the proposed

zone is situated, and

in such other public place or places as
the Committee considers appropriate,

and

send a copy of the proposals, including a map

of the proposed zone, to -

(i)

(if)

the Constables of the parishes in

which the proposed zone is situated,

the States Committee for Economic

Development,



(iii) the States Committee for Home

Affairs, and

(iv) such other committee or body as the
Committee considers appropriate
having regard to the location of the

proposed zone,

together with a statement of the period for representations mentioned in

paragraph (a)(iii).

(3) The Committee shall, before making an order under
this section, consider any representations sent to the Committee pursuant to

subsection (2).

Application for "al fresco" permit.

12B. (1) A person wishing to obtain an "al fresco" permit
("permit") in respect of any area of the public highway situated in a
designated zone shall apply to the Committee in such form and manner as

the Committee may determine.

(2) An application for a permit shall include, without

limitation, the following particulars -

(a) the full name and address of the applicant,

(b) the location of the area of the public highway

for which the application is made,

(©) full details of -



(i) the purpose,

(ii) the hours of the day, and

(iii) the days of the year,

for which the permit is being sought.

3) Upon receipt of an application under subsection (1),
and at any time thereafter, the Committee may require the applicant to
supply such additional information as it may reasonably consider necessary

to determine the application.

4) The Committee may, having taken into account the

application and any additional information supplied to it -

(a) subject to subsections (5) and (6), grant to the
applicant a permit authorising the applicant to
occupy the specified area in accordance with
section 1 during the hours and days mentioned

and for the purposes specified therein, or

(b) refuse to grant to the applicant a permit.

(5) A permit granted under subsection (4) shall be made

subject to -

(a) such conditions as may be prescribed under
section 12A(1)(b), unless varied by the

Committee under subsection (6), and



(b) such other conditions as the Committee may

consider necessary or expedient.

(6) The Committee may, if it thinks fit in any particular

case, vary the conditions prescribed under section 12A(1)(b).

(7) The Committee may;, if it thinks fit during the validity
of a permit, and subject to section 12F(2), attach such other conditions to that
permit, or vary those previously attached, as the Committee considers

necessary or expedient.

(8) Without prejudice to any conditions attached to the
permit, a permit issued under this Part is liable to immediate suspension
upon the direction of an officer of police or a member of the fire brigade if
such officer or member is of the opinion that an emergency has arisen

requiring such immediate suspension.

Period of validity of "al fresco" permits and renewals.

12C. (1) Unless suspended or forfeited under this Ordinance, a

permit granted under section 12B shall be valid -

(@) from such day as the Committee directs until
the 30t September ("the expiration date") next

following, or

(b) where the application is not unlimited as
respects the days of the year, on or between

such days as the Committee may determine.

(2) If renewed, unless suspended or forfeited under this
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Ordinance, a permit shall be valid -

(a) from the 1%t October until the expiration date in

the following year, or

(b) on or between the days previously determined

by the Committee.

(3) Subject to subsection (4) and section 12G, a permit
shall be renewed for any year upon payment on or before the expiration date
to the Committee of the renewal fee prescribed in section 13 in one payment,

and in default shall cease to be valid after the expiration date.

4) Despite the provisions of subsection (3), the
Committee may, if it thinks fit in all the circumstances, receive and deal with
an application for renewal of a permit after the expiration date and any such
renewal shall be deemed to have had effect from the day after the expiration

date.

) Where a permit is suspended in pursuance of any of
the provisions of this Ordinance and that period of suspension does not end
until after the unexpired portion of the period for which the permit is then
current, the permit holder may, upon payment of the appropriate fee, renew
that permit at the end of the period then current but the permit so renewed

shall be of no effect until the period of suspension is ended.

Register of "al fresco" permits.

12D. (1) The Committee shall, having granted a permit, and
subject to payment of the fees prescribed under this Ordinance, issue to the

applicant a permit in such form as the Committee may from time to time

11



determine.

(2) The Committee shall keep a register, in such form as
the Committee shall determine, of permits issued by the Committee under

this Part.

(3) The Committee shall from time to time amend the
register kept in accordance with subsection (2) in the following

circumstances -

(a) upon suspension, forfeiture or non-renewal of

a permit, or

(b) upon variation of the conditions of a permit, or

() where a permit holder informs the Committee
that the permit holder has ceased or will cease

to exercise that permit, or

(d) upon a change of name by a permit holder, or
(e) upon a permit ceasing for any other reason to
be valid.

Change of name of "al fresco" permit holder or adjacent premises.

12E. In the event of a change of name of a permit holder or of the
name of the premises (if any) controlled by the permit holder adjacent to the
specified area, the permit holder shall as soon as reasonably practicable notify
the Committee and the Chief Officer of Police in writing thereof, and at the

same time send the permit to the Committee for amendment.
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Notices.
12F. (1) If the Committee decides to refuse to grant an
application for a permit, the Committee shall give the applicant written

notice stating -

(a) the terms of, and the reasons for, the decision,

and

(b) particulars of the right of appeal under section

12H.
(2) If the Committee intends, in relation to a valid permit,
to -
(a) attach any condition or vary any condition

previously attached, or

(b) suspend or forfeit that permit,

("the decision") the Committee shall give the applicant ("A") written notice

stating -

(i) that the Committee intends to make

the decision,

(ii) the terms of, and the reasons for, the

proposed decision,

(iii) that A may, within a period of 14 days

beginning on the date of the notice,

13



make written representations to the
Committee in respect of the proposed

decision, and

(iv) particulars of the right of appeal
which would be exercisable under
section 12H if the Committee were to

make the decision,

and the Committee shall consider any representations made in response to a
notice given under this subsection before giving further consideration to the

proposed decision.

3) Where the Committee decides, having taken into
account (where applicable) any representations, to make a decision in respect
of which a right of appeal is conferred by section 12H, it shall give written

notice to the person to whom the decision relates stating -

(a) the terms of, and the reasons for, the decision,

and

(b) particulars of the right of appeal under section
12H.

Suspension, forfeiture or non-renewal of "al fresco" permit.

12G. Subject to section 12F(2), the Committee may suspend, or

forfeit, a permit if it is satisfied that -

(a) the permit holder has breached a condition

attached to the permit,

14



(b) the permit holder has been convicted of an

offence under section 14,

or the Committee is otherwise satisfied in all the circumstances of the case

that the permit should be suspended, or forfeited, as the case may be.

Appeals.
12H. (1) A person aggrieved by a decision of the Committee

under this Part may appeal to the Royal Court ("the Court") against the

decision.
(2) The grounds of an appeal under this section are that -
(a) the decision was ultra vires or there was some
other error of law,
(b) the decision was unreasonable,
(c) the decision was made in bad faith,
(d) there was a lack of proportionality,
(e) there was a material error as to the facts or as
to the procedure.
(3) Subject to subsection (4), an appeal under this section
shall be instituted -

(a) within a period of 28 days immediately

following the date of the notice of the decision,
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(b) by summons served on the Committee stating
the grounds and material facts on which the

appellant relies.

4) The Committee may, where an appeal under this
section has been instituted, apply to the Court, by summons served on the
appellant, for an order that the appeal shall be dismissed for want of

prosecution, and on hearing the application the Royal Court may -

(a) dismiss the appeal or dismiss the application
(in either case, on such terms and conditions as

the Court may direct), or

(b) make such other order as the Court considers

just.

The provisions of this section are without prejudice to the inherent powers of

the Court or to the provisions of rule 52 of the Royal Court Civil Rules, 2007.

5) On an appeal under this section the Court may -

(a) set the decision aside and, if the Court
considers it appropriate to do so, remit the
matter to the Committee with such directions

as the Court thinks fit, or

(b) confirm the decision, in whole or in part.

(6) On an appeal under this section the Court may, on the

application of the appellant or the Committee or of its own volition, and on
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such terms as the Court thinks just, suspend or modify the operation of the

decision pending the determination of the appeal.

(7) An appeal from a decision of the Court under this

section lies to the Court of Appeal on a question of law.".

11.  After section 12H of the 1999 Ordinance (inserted pursuant to section

8), insert -

"PART IV
GENERAL AND MISCELLANEOUS".

12. In section 13(1) of the 1999 Ordinance -

"non

(a) at the end of paragraph (a)(ii), delete "and", and for ".

at the end of paragraph (b) substitute ",", and

(b) after paragraph (b) insert —

"(c)  in respect of an application for the grant of an
"al fresco" permit or an application to vary the
conditions attached to such a permit, £176 to

the Committee, and

(d) in respect of an application to renew an "al

fresco" permit, £176 to the Committee.".

13. In section 14 of the 1999 Ordinance —

"

(a) in subsection (1), after "al fresco" licence" insert "or

permit", and
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(b) in subsection (3), after "al fresco" licence", in each
place where it occurs, insert ", or permit, as the case

may be,".
14. In section 18(1) of the 1999 Ordinance -
(a) after the definition of ""al fresco" licensee", insert -

al fresco" permit" means a permit granted under Part III,

"al fresco" permit holder" means the holder of an "al fresco"

permit,”,
(b) in the definitions of "applicant" and "application",
after "licence" insert "or permit, as the case may be",
(c) after the definition of "application”, insert -

"nn

the Committee" means the States Committee for the

Environment & Infrastructure,
"designated zone": see section 12A(1)(a),",
(d) after the definition of "the Ordinary Court", insert -
""permit" means an "al fresco" permit,

"permit holder" means an "al fresco" permit holder,", and

(e) in the definition of "specified area", after "licence"

insert "or permit".
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Amendment of 2007 Law.

15. In the Table in Part B of the Schedule to the Fees, Charges and
Penalties (Guernsey) Law, 2007, in the second column of the entry relating to the
Public Highways (Temporary Closure) Ordinance, 1999, after the existing wording,

add the following paragraph -

"Fees payable to Committee for the Environment & Infrastructure on

application for grant, variation of conditions and renewal of al fresco permit".

Transitional provisions.

16. (1) For the avoidance of doubt, where an "al fresco" licence which
was granted or renewed under the 1999 Ordinance prior to commencement of this
Ordinance ("the date of commencement') remains valid at the date of
commencement, such licence shall continue to be valid, unless suspended or
forfeited under Part II of the 1999 Ordinance, until 31t December next following the

date of commencement.

(2) The holder of such a licence as is mentioned in subsection (1)
which is held in respect of an area of the public highway situated in a designated
zone may, prior to its expiration in accordance with subsection (1), apply to the
Committee in such form and manner as the Committee may determine for an "al
fresco” permit in place of the said licence, and upon such application and payment of

the appropriate fee the Committee may -

(a) grant to the applicant an "al fresco" permit in similar
terms to the said licence, subject to such conditions as
may be prescribed under section 12A(1)(b), unless

varied by the Committee under section 12B(6), and
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)

Interpretation.

(b)

Any -

(b)

subject to such other conditions as the Committee

may consider necessary or expedient, or

refuse to grant the applicant an "al fresco" permit.

"al fresco" permit which is granted pursuant to

subsection (2)(a), or

"al fresco" licence which is renewed pursuant to
section 7(3) of the 1999 Ordinance on or before
31t December next following the date of

commencement (or pursuant to section 7(3A),

shall be valid only until 30* September next following the date of such grant or
renewal, as the case may be, and the fees prescribed in section 13 of the 1999

Ordinance for such grant or renewal shall be reduced accordingly.

In this Ordinance -

"the 1999 Ordinance” means the Public Highways (Temporary

Closure) Ordinance, 1999,

"designated zone" means an area designated as an "al fresco" zone for

the purpose of Part III of the 1999 Ordinance.

This Ordinance has effect in the Island of Guernsey.
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Citation.
19. This Ordinance may be cited as the Public Highways (Temporary

Closure) (Amendment) Ordinance, 2022.

Commencement.

20. This Ordinance shall come into force on the 15t October, 2022.
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P.2022/68

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

PROIJET DE LOI
Entitled
THE REFORM (GUERNSEY) (AMENDMENT) LAW, 2022
The States are asked to decide:-

Whether they are of the opinion to approve the draft Projet de Loi entitled "The
Reform (Guernsey) (Amendment) Law, 2022", and to authorise the Bailiff to present a
most humble petition to Her Majesty praying for Her Royal Sanction thereto.

EXPLANATORY MEMORANDUM

This Projet amends the Reform (Guernsey) Law, 1948 ("the Reform Law"), principally
by inserting a new Schedule to establish, and confer functions on, the office of
Commissioner for Standards. It is intended that the same person shall be appointed as
Commissioner in both Jersey and Guernsey, and consequently the provisions are
consistent with (but not identical to) the provisions in the equivalent Jersey legislation.

Section 1 makes what are effectively consequential amendments to the Articles of the
Reform Law dealing with the code of conduct, and protections for persons appearing
before the Scrutiny Management Committee and a code of conduct panel. Subsection
6 substitutes a new Article 77A that provides a targeted power to amend the inserted
Schedule by Ordinance. Sections 2 and 3 are the interpretation and citation provisions,
and section 4 provides for the Law to come into force on the day appointed by
regulations made by the States’ Assembly and Constitution Committee ("SACC"), and
includes a transitional provision to cater for any investigations ongoing when the
Projet comes into force with power to make any further transitional provision that
SACC consider necessary or expedient by regulation.

The Schedule inserts a new First Schedule to the Reform Law. Paragraph 1 establishes
the office of the Commissioner, and paragraph 2 deals with the Commissioner’s
appointment and his or her term of office. Paragraph 3 is concerned with the
circumstances in which the office becomes vacant, and confers power on SACC to
appoint someone to the office while it is vacant or the holder is unable to perform its
functions, with a requirement to report such an appointment as soon as reasonably
practicable. Paragraph 4 is concerned with resources for the Commissioner. Paragraph
5 sets out the Commissioner’s functions, and types of complaint which are not to be
investigated. It provides that the Commissioner shall report to SACC on any
investigation s/he undertakes, including conclusions and recommendations for action,
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but that those conclusions and recommendations are not binding on SACC. Paragraph
6 provides expressly for the Commissioner’s independence, and paragraph 7 provides
power for the Commissioner to make and publish a statement of the manner in which
he or she proposes to discharge his or her functions which SACC must lay before the
States. Paragraph 8 imposes a duty on the Commissioner to make an annual report
which SACC must lay before the States.

Paragraph 9 confers power on the Commissioner to require a person to appear before
him or her to give evidence or produce a document, and to answer questions. It
provides for a produced document (or copy thereof) to be retained by the
Commissioner for up to a year. It provides for the avoidance of doubt that a person
subject to requirements under this paragraph may refuse to answer questions or
produce a document on the ground of a privilege conferred by Article 20E, that is, the
same immunities and privileges as if the person were a witness before the Royal Court,
including privilege against self-incrimination and legal professional privilege.

Paragraphs 10 — 14 create offences of disobedience to a requirement of the
Commissioner, interfering with witnesses, providing false or misleading information,
obstruction and destruction of documents. Paragraph 15 confers immunity from
criminal or civil proceedings in respect of words spoken or written in a complaint to
the Commissioner, and when answering questions from and appearing before the
Commissioner, and provides that an answer given or an oral or written statement
made in the course of a person's appearance before the Commissioner shall not be
admissible in evidence against the person in any other civil proceedings or criminal
proceedings. It provides that this does not preclude proceedings under the false
information offence, and the protection conferred in respect of complaints made does
not extend to a complaint that the Commissioner is not to investigate under paragraph
5(2) (eg a frivolous or vexatious complaint). It also provides that providing a document
in respect of another person in response to a request made under the Schedule shall
not be regarded as a breach of any duty owed to that other person. Paragraph 16 is a
standard exclusion of liability provision for things done under the Schedule other than
in bad faith, and paragraph 17 is the interpretation provision.



PROJET DE LOI

ENTITLED

The Reform (Guernsey) (Amendment) Law, 2022

THE STATES, in pursuance of their Resolutions of the 19t August, 2020? and

13t July, 2022°, have approved the following provisions which, subject to the Sanction

of Her Most Excellent Majesty in Council, shall have force of law in the Islands of

Guernsey, Herm and Jethou.

Amendment of the Reform Law.

1. (1) The Reform (Guernsey) Law, 1948¢ ("the Reform Law") is

amended as follows.

(2) In Article 20E -

(a) at the end of subparagraph (a) delete "or",

(b) in subparagraph (b) delete "a failure to comply with a

code of conduct or", and at the end insert "or", and

a Article X of Billet d'Etat No. XVI of 2020.
b Article X of Billet d'Etat No. XII of 2022.

Ordres en Conseil Vol. XIII, p. 288. This enactment has been amended.



)

(4)

(c) after subparagraph (b) insert -

"(c)  the Commissioner,".

In Article 20F(2) -

(a) in subparagraph (b), for "such allegations and
complaints”, substitute "allegations and complaints

falling within subparagraph (a)(ii)",

(b) in subparagraph (c), for "a panel to co-operate fully
with it" substitute "a panel or the Commissioner to co-
operate fully with the panel or the Commissioner (as

the case may be)",

1

(c) in subparagraph (d), after "panel' insert "and
Commissioner”, and for "it" substitute "the panel or the

Commissioner (as the case may be)", and

(d) in subparagraph (e), at the end of item (i) delete "or"

and after item (i) insert -

"(ia) requiring the People's Deputy to

apologise, or".

In Article 20G, after the definition of "code of conduct” insert -

"nn

the Commissioner" means the Commissioner for Standards

appointed under the First Schedule,".

()

After Article 201, insert —



"Commissioner for Standards.

21. The First Schedule, which makes provision in respect of the

Commissioner for Standards, has effect.".

(6) For Article 77A, substitute -

"Power to amend First, Third and Fourth Schedules by Ordinance.

77A. The States may by Ordinance amend -

(a) Part 2, and paragraph 15, of the First Schedule,

and

(b) the Third and Fourth Schedules.".

(7) After section 78, insert the Schedule as the First Schedule.

Interpretation.

2. In this Law -

"code of conduct" has the meaning given in Article 20G of the Reform

Law,

"commencement’ means the commencement of this Law,

"the Commissioner" means the Commissioner for Standards appointed

under the First Schedule to the Reform Law inserted by this Law,

"the Committee" means the States' Assembly & Constitution

Committee, and

"the Reform Law": see section 1(1).



Citation.
3. This Law may be cited as the Reform (Guernsey) (Amendment) Law,

2022.

Commencement and transitional provision.

4. (1) This Law shall come into force on the day appointed by
regulations made by the Committee; and different days may be appointed for different

purposes.

(2) An investigation into an allegation or complaint falling within
Article 20F(2)(a)(i) of the Reform Law that, immediately before commencement, has
been started (but not concluded) by a panel established under a code of conduct
pursuant to Article 20F(2)(b), may, on commencement, be continued and concluded
by the Commissioner (at his or her discretion) in accordance with the provisions of the
First Schedule to the Reform Law inserted by section 1(7) in the same way as if the
investigation had been started by the Commissioner, and in those circumstances that

schedule shall be construed accordingly.

3) Regulations made under subsection (1) may make such further
transitional provision in respect of any investigation falling within subsection (2) as
the Committee considers necessary or expedient for the purpose of ensuring that it

can be continued and concluded by the Commissioner fairly and efficaciously.

4) Article 77C of the Reform Law applies to regulations made

under subsection (1) as it applies to regulations under that Law.



SCHEDULE

Section 1(7)
"FIRST SCHEDULE
COMMISSIONER FOR STANDARDS
Article 21
PART 1 - ESTABLISHMENT AND ADMINISTRATION
Office of Commissioner.
1. (1) There is established an office of Commissioner of Standards.
(2) A person who holds the office of Commissioner of Standards is
referred to in this Law as the "Commissioner".
Appointment of Commissioner.
2, (1) The Commissioner shall be appointed by the States on the
nomination of the Committee.
(2) The Commissioner shall be appointed on such terms and

conditions as may from time to time be agreed between the Committee and the
Commissioner, provided that none of those terms and conditions is inconsistent with

any provision of this Schedule.

3) Without prejudice to subparagraph (2), and subject to the
provisions of this paragraph and paragraph 3 (vacancy in office), the Commissioner
shall hold office for such term not exceeding five years as may be agreed between the

Committee and the Commissioner at the time of appointment.



(4)

()

On being appointed the Commissioner shall cease to -

(a) hold any employment as an employee of the States, and

(b) be the holder of any public office in the Bailiwick.

If the Commissioner ceases to hold office by reason of the

expiration of the agreed term, he or she shall be eligible for reappointment.

Vacancy in office.

3.

(M

The office of Commissioner becomes vacant if -

(a) the term of appointment of the person holding the

office expires,

(b) the States resolves to revoke the appointment, or

(c) the person holding the office -

(1) dies,

(ii) gives the Committee written notice of

resignation from the appointment,

(iii)  stands for election to the office of People's

Deputy,

(iv)  becomes an employee of the States, or the

holder of a public office in the Bailiwick,



v is compulsorily detained or made subject to
p y )
guardianship under the Mental Health
Bailiwick of Guernsey) Law, 2010,
y

(vi)  becomes bankrupt,

(vii) whether in the Bailiwick or elsewhere, is

convicted of an offence involving corruption, or

(viii) whether in the Bailiwick or elsewhere, is
ordered to be imprisoned following conviction

for any offence.

(2) Subject to subparagraph (3), the Committee may appoint a

person to carry out the duties of the office of the Commissioner while -

(a) the office is vacant, or

(b) the holder of the office is unable to perform the

functions of the office.

(3) The Committee must report an appointment under

subparagraph (2) to the States as soon as reasonably practicable.

Resources.
4. The States must ensure that the Commissioner is provided with such
administrative and other support as the Commissioner may reasonably require for the

purpose of discharging the functions of the Commissioner under this Law.



PART 2 - POWERS AND DUTIES

Commissioner's functions relating to investigations, complaints and other matters.

5.

1

2)

The functions of the Commissioner are -

(a)

(b)

(d)

(e)

to investigate a complaint to the Commissioner that a

breach of the code of conduct has occurred,

to initiate an investigation if the Commissioner
believes that a breach of the code of conduct may have

occurred,

to report to the Committee on the outcome of any

investigation referred to in item (a) or (b),

on the Commissioner's own initiative or, if requested
by the Committee, to give advice on any matter
relating to standards of conduct of elected members of
the States, including proposals to change the code of

conduct, and

all such other functions as may be assigned to the office
of the Commissioner by Resolution of the States, or

under any other enactment.

The Commissioner shall not investigate a complaint which -

(a)

is made anonymously,

10



(b) in the Commissioner's opinion, is frivolous, vexatious

or unsubstantiated, or

(c) is from a person who is not a member of the States
regarding words spoken by, or actions of, an elected

member during a meeting of the States.

(3) On receipt of a complaint described in subsection (1)(a), the

Commissioner must decide whether there are grounds to investigate and shall either -

(a) notify the complainant that no such grounds exist
(including, but not limited to, because the complaint

falls into subparagraph (2)), or

(b) undertake an investigation,

save that (for the avoidance of doubt) the Commissioner is not required to notify the

complainant under item (a) where the complaint has been made anonymously.

(4) The Commissioner shall determine the procedure and timing of

any investigation.

(5) In making a report to the Committee under subsection (1)(c), the
Commissioner shall state his or her conclusions and recommend what action, if any,

should be taken.

6) The Commissioner's conclusions and recommendations are not

binding on the Committee.

11



Independence.

6. (1) The Commissioner must not be directed by any person on how
any function of the office of Commissioner is to be carried out, including, in particular,

whether or not to undertake an investigation referred to in paragraph 5(1)(a) or (b).

(2) The Commissioner may seek legal advice from Her Majesty's

Procureur on any subject relevant to the functions of the office of the Commissioner.

Statement of manner in which functions are to be discharged.

7. (1) The Commissioner may make and publish a statement of the
manner in which he or she proposes to discharge his or her functions under this

Schedule and any other enactment.

(2) The Commissioner shall keep under review and revise, as

needed, any statement made and published under subparagraph (1).

(3) The Commissioner must, at the same time that a statement or
revision is made, provide a copy of the statement or revision, as the case may be, to

the Committee.

4) The Committee must, as soon as reasonably practicable, lay any

statement made under this paragraph, and any revision of it, before the States.

Duty to prepare annual report.

8. €)) The Commissioner shall, each year -

(a) make a report in respect of the activities of the office of

Commissioner for the previous year, and

12



(b) at the same time as the report is made, provide a copy

of it to the Committee.

(2) On receiving the report mentioned in subparagraph (1) the

Committee shall, as soon as reasonably practicable, lay it before the States.

PART 3 - ENFORCEMENT AND OFFENCES

Power to require people to appear, answer questions and provide documents.

9. (1) Subject to subparagraph (2), the Commissioner may, in the

exercise of his or her functions, do all or any of the following -

(a) require a person to appear before the Commissioner to

give evidence or to produce a specified document, or

to do both,
(b) require a person to answer questions,
(c) require a person who has access to a document to

provide the information contained in it to the

Commissioner in a legible and comprehensible form.

(2) For the avoidance of doubt, a person may at any time refuse to
answer a question from, or produce a document to, the Commissioner on the ground

of a privilege conferred by Article 20E.

3) The power under subparagraph (1)(a) to require a document to

be produced includes a power -

13



(a)

(b)

if the document is produced, to retain the document or
to take copies of it or extracts from the information it

contains, and

if the document is not produced, to require the person
to whom the requirement was directed to state, to the

best of his or her knowledge and belief, where it is.

(4) If documents are retained, a list of the documents must be

supplied to the person from whom they were obtained.

(5) A document retained under subparagraph (3)(a) -

(a)

(b)

6) If-

(a)

(b)

may be retained for one year, but

if within that year proceedings to which the document
is relevant are commenced against any person, may be

retained until the conclusion of those proceedings.

the Commissioner has retained a document under

subparagraph (3)(a), and

a person reasonably requires the document for his or

her business,

the Commissioner must provide the person with a copy of it as soon as reasonably

practicable.

(7) In this Part, "document" has the meaning given in Part II of the

14



Schedule to the Interpretation and Standard Provisions (Bailiwick of Guernsey) Law,

2016.

Offences

Disobedience to requirement of Commissioner.

10. (1) A person who, without reasonable excuse -

(a) disobeys a requirement to produce documents to the
Commissioner, to answer questions or to appear before

the Commissioner to give evidence, or

(b) having so appeared, refuses to comply with a
requirement to answer a question put by the

Commissioner,

is guilty of an offence.

(2) A person guilty of an offence under subparagraph (1) shall be

liable to a fine not exceeding level 5 on the uniform scale.

Interference with witnesses.

11. (1) A person is guilty of an offence if he or she, by fraud,
intimidation, force or threat, by the offer or promise of any inducement or benefit, or

by other improper means -

(a) induces or attempts to induce another person who has
been required to answer questions from, appear before
or produce documents to the Commissioner, to refrain

from doing as requested or formally required, or

15



(b) influences or attempts to influence another person in
respect of any information given or documents

produced in response to such a request.

(2) A person guilty of an offence under subparagraph (1) shall be

liable to imprisonment for a term not exceeding two years, or to a fine, or to both.

False or misleading information.

12 (1) If a person to whom subparagraph (2) applies -

(a) makes a statement which he or she knows or has
reasonable cause to believe to be false, deceptive or

misleading in a material particular,

(b) recklessly makes a statement, dishonestly or otherwise,
which is false, deceptive or misleading in a material

particular,

(c) produces or furnishes, or causes or permits to be
produced or furnished, any information or document
which he or she knows or has reasonable cause to
believe to be false, deceptive or misleading in a

material particular, or

(d) recklessly produces or furnishes or recklessly causes or
permits to be produced or furnished, dishonestly or
otherwise, any information or document which is false,

deceptive or misleading in a material particular,

he or she is guilty of an offence.

16



(2) This subparagraph applies to a person ("P") who -

(a) makes any statement or provides any information or
document to the Commissioner, or to any officer,
servant or agent of the Commissioner, when the
Commissioner or that person is acting in the exercise of

his or her functions, or

(b) otherwise than as mentioned in paragraph (a) makes
any statement or provides any information or
document to the Commissioner in circumstances in
which P knows or could reasonably be expected to
know that the statement, information or document
would or might be used by the Commissioner for the

purpose of exercising his or her functions.

3) A person guilty of an offence under subparagraph (1) shall be

liable to imprisonment for a term not exceeding two years, or to a fine, or to both.

Obstruction.
13. (1) A person shall be guilty of an offence if he or she hinders or

obstructs a person in the exercise by that person of a function under this Schedule.

(2) A person guilty of an offence under subparagraph (1) shall be
liable to a fine of level 5 on the standard scale, to a period of imprisonment not

exceeding three months, or to both.

Destruction of documents.

14. (1) A person shall be guilty of an offence if, when required to

produce a document under this Schedule or knowing that a document may be

17



required to be produced under this Schedule, the person, with intent to deceive,
destroys the document or in any other way renders it unintelligible or useless, or

difficult or impossible to retrieve.

(2) A person guilty of an offence under subparagraph (1) shall be

liable to imprisonment for a term not exceeding two years, or to a fine, or to both.

PART 4 - FINAL

Immunity of persons appearing, answering questions and providing documents.

15. (1) Subject to subparagraphs (2) and (3) -

(a) no civil proceedings or criminal proceedings may be
instituted against any person in respect of any words

spoken or written by that person -

(1) in a complaint to the Commissioner that a

breach of the code of conduct has occurred, or

(if) in the course of answering questions from, or
appearing and giving evidence before, the

Commissioner, and

(b) an answer given by a person to a question put to that
person, or an oral or written statement made by a
person in the course of the person's appearance before
the Commissioner, shall not be admissible in evidence
against the person in any other civil proceedings or

criminal proceedings.

18



(2) Subparagraph (1) does not preclude the institution of criminal

proceedings under paragraph 12 (false or misleading information).

3) Subparagraph (1)(a) does not apply to a complaint that the

Commissioner does not investigate in accordance with paragraph 5(2).

(4) Where a person ("A") provides, in compliance with a request
made under this Schedule, a document in respect of another person ("B"), the
provision of that document shall not be regarded as a breach of any duty owed by A

to B.

Exclusion of liability.

16. (1) No person undertaking a function under this Schedule
(including, but not limited to, the Commissioner) is to be liable in damages or
personally liable in any civil proceedings in respect of anything done, or omitted to be
done, after the coming into force of this Schedule in respect of that function, unless the

thing was done or omitted to be done in bad faith.

(2) Subparagraph (1) does not prevent an award of damages in
respect of an act or omission on the ground that it was unlawful as a result of section

6(1) of the Human Rights (Bailiwick of Guernsey) Law, 2000.

Interpretation.

17.  In this Schedule, unless the context requires otherwise -

"bankrupt", in relation to any person ("P"), means -

(@) that P has been declared by the Court to be insolvent

or that a Commissioner or Committee of Creditors

19



has been appointed by the Court to supervise or

secure P's estate,

(b) that P's affairs have been declared in a state of

"désastre" at a meeting held before a Commissioner,

(c) that a preliminary vesting order has been made
against P in respect of any of his or her real property

in the Bailiwick, or

(d) that a composition or arrangement with creditors has
been entered into in respect of P whereby P's creditors
will receive less than 100p in the pound or that
possession or control has been taken of any of P's

property or affairs by or on behalf of creditors,

"the code of conduct" means a code of conduct within the meaning of
Article 20G that is in force at the relevant time, and for these purposes "the

relevant time" means -

(a) for the purposes of paragraph 5(1)(a), the time of the

alleged breach relating to the complaint,

(b) for the purposes of paragraph 5(1)(b), the time of the

suspected breach, and

(c) for the purposes of paragraph 5(1)(d), the time the

proposals for change are made,

the "Commissioner": see paragraph 1(2), and

20



the "Committee" means the States' Assembly & Constitution

Committee."
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P.2022/70

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

THE PREVENTION OF DISCRIMINATION (GUERNSEY) ORDINANCE, 2022
The States are asked to decide:-

Whether they are of the opinion to approve the draft Ordinance entitled "The
Prevention of Discrimination (Guernsey) Ordinance, 2022", and to direct that the same
shall have effect as an Ordinance of the States.

EXPLANATORY MEMORANDUM

This Ordinance introduces a prohibition on discrimination on the grounds of a person’s
disability, race, carer status, sexual orientation or religious belief. The prohibition will
apply to employers, those who provide goods and services, schools and education
providers, clubs and associations and accommodation providers. The Ordinance also
introduces a positive duty on those groups to make reasonable adjustments for a
disabled person who is employed or, as the case may be, uses the services they provide.

Part | sets out and defines the protected grounds of disability, race, carer status, sexual
orientation and religious belief. In relation to the definition of disability, there is a
requirement for an impairment to be "long term" i.e. have lasted, or be expected to last,
for not less than 6 months, or until the end of a person’s life in order for a person to
have a disability. If there is any doubt as to the expected duration of the impairment,
section 1(5) provides for medical evidence to be sought.

Part Il provides the meaning of discrimination under the Ordinance by providing for four
ways in which discrimination can occur; direct discrimination, discrimination by
association, indirect discrimination and discrimination arising from disability.

Part 1l establishes the meaning of victimisation and harassment under the Ordinance.

Part IV sets out two courses of conduct which are prohibited generally by the Ordinance;
publishing an advertisement which indicates an intention by a person to do any act
which is prohibited under the Ordinance, and causing, instructing or inducing another
person to do a prohibited act.

Part V sets out the provisions relating to work, including the prohibitions on
discrimination, harassment and victimisation in this context. It also sets out when an
employer may ask for information about a protected ground, together with the
provisions on equal pay and equal treatment including provision for a material factor
defence to apply to an equal pay or equal treatment clause. This Part also makes
provision for discrimination to be prohibited in various circumstances related to
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employment such as employment agencies and vocational training providers, as well as
in relation to partnerships and certain office holders.

Part VI sets out the provisions relating to goods and services providers, schools and
education providers, clubs and associations and accommodation providers. Principally,
these sections set out the circumstances in which discrimination, harassment and
victimisation are prohibited in relation to services provided by these groups.

Part VIl sets out the duty to make reasonable adjustments for a disabled person,
together with an additional duty for service providers and school and education
providers, and separate provisions relating to the duties owed by commercial and
residential landlords.

Part VIII concerns the procedure for complaints before the Tribunal, including the
conciliation processes, time limits, burden of proof and appeals. It also sets out the basis
on which awards can be made by the Tribunal under the Ordinance, including the limits
on compensation and provisions regarding joined complaints.

Part IX provides for a statutory official (the Director of the Employment and Equal
Opportunities Service, whose office will be established by a separate piece of legislation
to come into force at the same time as this Ordinance) to have powers to serve non-
discrimination notices, impose financial penalties, establish and maintain a register of
non-discrimination notices and to obtain information.

Part X concerns general miscellaneous and procedural matters, including the liability of
employers and agents, the making of subordinate legislation and codes of practice and
guidance, proof of documents, interpretation, transitional provisions and
commencement.

The Schedule sets out the exceptions to the prohibitions and duties under the
Ordinance.
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10.
11.

12.
13.

14.
15.
16.
17.
18.
19.

The Prevention of Discrimination (Guernsey)

Ordinance, 2022

ARRANGEMENT OF SECTIONS

PARTI
PROTECTED GROUNDS
Disability.
Race.
Carer status.
Sexual orientation.
Religious belief.
PART II

MEANING OF DISCRIMINATION

Direct discrimination.

Discrimination by association.
Indirect discrimination.
Discrimination arising from disability.

PART III

MEANING OF OTHER TERMS RELATED TO PROHIBITED CONDUCT

Victimisation.
Harassment.
PART IV
CONDUCT PROHIBITED GENERALLY
Advertisements.

Causing, instructing or inducing another person to undertake a prohibited act.

PART V
CONDUCT PROHIBITED AT WORK

Employees and applicants for employment.
Employers: requests for information.
Employers: equal pay.

Employers: equal treatment.

Defence of material factor.

Discussions about pay.



20.
21.
22.
23.
24.
25.
26.
27.

28.
29.
30.
31.

32.
33.

34.
35.

36.

37.
38.

39.
40.
4].
42.
43.
44.
45.
46.
47.
48.
49.

Contract workers.

Employment agencies.

Vocational training providers.
Partnerships.

Personal office holders.

Public office holders.

Professional or trade organisations.
Professional bodies.

PART VI
CONDUCT PROHIBITED IN OTHER CIRCUMSTANCES

Goods and services.
Education.
Clubs and associations.
Accommodation.
PART VII
DUTIES - DISABILITY

Duty to make reasonable adjustments for a disabled person.

Reasonable adjustments: proactive duty of service providers, schools and

education providers in respect of disabled persons generally.

Duty to carry out minor improvements: commercial or residential landlords.
Duty to allow reasonable adjustments to physical features: residential

landlords.

Duty to allow reasonable adjustments to physical features: commercial

landlords.
Disability: public sector duty to prepare accessibility action plans.
Disability: accessibility of the public highway.

PART VIII
COMPLAINTS PROCEDURE AND THE TRIBUNAL

Restriction of proceedings for contravention of this Ordinance.
Notification of potential complaint - goods and services etc.
Pre-complaint conciliation.

Making of complaints to the Tribunal.

Time limit for presenting complaints.

Form of complaints.

Refusal to hear complaints.

Time when act complained of is done.

Conciliation services.

Burden of proof before the Tribunal.

Awards.



50.
51.
52.
53.
54.
55.
56.
57.
58.
59.

60.
61.
62.
63.
64.
65.
66.

67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.

Amount of compensation - work.

Amount of compensation - cases where pay or financial loss may be awarded.
Amount of compensation - goods and services etc.

Amount of compensation - equal pay.

Reduction of award in certain cases.

Joined complaints under this Ordinance.

Joined employment complaints.

Appeals from Tribunal to Royal Court.

Reference of points of law to Royal Court.

Appeals from Royal Court to Court of Appeal.

PART IX
NON-DISCRIMINATION NOTICES

Issue of non-discrimination notices.

Discretionary financial penalties.

Representations prior to financial penalty.

Appeals against decisions to impose financial penalties.
Register of non-discrimination notices.

Power to obtain information.

Appeals against notices.

PART X
MISCELLANEOUS AND FINAL

Codes of practice and guidance.

Liability of employers and agents, etc.
Restrictions on contracting out.

Awards to be recoverable as preferred debts.
Proof of documents.

Interpretation.

Ships and aircraft.

Exceptions to the prohibitions in Parts IV to VII.
General provisions as to subordinate legislation.
Transitional provisions: contracts etc.

Extent.

Citation.

Commencement.



SCHEDULE

PARTI

GENERAL EXCEPTIONS TO THE PROHIBITIONS IMPOSED BY PARTS IV TO VII
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15.
16.
17.
18.
19.
20.
21.
22.

23.
24.
25.
26.

27.

Positive action.

Act done under legislative or judicial authority.
Compliance with law of another country.
National security.

Immigration.

Population Management.

Crown employment, etc.

Protection from harm.

Race: act done pursuant to States' policy.
Charities and non profit organisations.
Acts of worship.

Religious organisations.

Tribunal members.

Animals.

PARTII
SPECIFIC EXCEPTIONS - WORK

Genuine and determining occupational requirement.

Employment for the purposes of an organised religion.

Senior leadership positions: schools with a religious ethos.

Safeguarding (employment).

Employees and family situations.

Qualifications.

Employment of people with a particular disability.

No requirement to employ person who cannot fulfil essential functions of post.

PART III
SPECIFIC EXCEPTIONS - EDUCATION

Disability: admission to schools.
Religious belief: admission to schools.
Curricula.

Pupils with assessed needs.

PART IV
SPECIFIC EXCEPTIONS - HEALTH

Infectious diseases.



28.
29.
30.
31.
32.

33.
34.
35.
36.
37.
38.
39.

40.
41.

42.
43.
44.
45.
46.

Blood donation services.
Care within the family.
Clinical judgement.

Persons who lack capacity.
Preventative health services.

PART V
SPECIFIC EXCEPTIONS - GOODS AND SERVICES

Financial services involving an assessment of risk.

Financial services arranged by an employer and personal pension schemes.

Financial services: religious mutual organisations.
Television, radio and online broadcasting and distribution.
Information society services.

Dramatic performances.

Goods and services: religious belief.

PART VI
SPECIFIC EXCEPTIONS - CLUBS AND SPORTS

Clubs - restricted membership.
Sport - disability and nationality.

PART VII
SPECIFIC EXCEPTIONS - ACCOMMODATION

Private disposals of residential premises.
Accommodation provided in a person's home.
Social housing.

Specialist accommodation.

Power of Committee to amend Schedule.



The Prevention of Discrimination (Guernsey)

Ordinance, 2022

THE STATES, in pursuance of their Resolutions of the 17t July 2020* and

4" November 2021%, and in exercise of the powers conferred on them by sections 1

and 4 of the Prevention of Discrimination (Enabling Provisions) (Bailiwick of

Guernsey) Law, 2004¢ and all other powers enabling them in that behalf, hereby

order:-

Disability.
1. (1)

)

impairments.

(©)

PARTI
PROTECTED GROUNDS

Disability is a protected ground.

A person has a disability if the person has one or more long term

A long term impairment is an impairment which -

(a) has lasted, or is expected to last, for not less than six

months, or

a Article XV of Billet d'Etat No. XV of 2020.

b Article XIV of Billet d'Etat No. XX of 2021.

¢ Order in Council No. XIII of 2005.



(b) is expected to last until the end of the person's life.

4) For the purposes of the time periods specified in subsection (3),

an impairment can have lasted, or can be expected to last, notwithstanding -

(a) the impairment being, or having been, in a period of
remission where the impairment has the potential to

recur, or

(b) medical treatment controlling the symptoms of the

impairment to any extent.

) If there is any doubt as to whether an impairment is a long term
impairment, medical evidence may be sought by the person with the impairment from
aregistered health professional, special educational needs coordinator or occupational

health practitioner, as the case may be, as to the expected duration of the impairment.

(6) In relation to the protected ground of disability, a reference to a

disabled person is a reference to a person who has a disability.

(7) For the purposes of this Ordinance, "impairment" means -

(a) the total or partial absence of one or more of a person's
bodily or mental functions, including the absence of a

part of a person's body,

(b) the presence in the body of organisms or entities

causing, or likely to cause, chronic disease or illness,

(c) the malfunction, malformation or disfigurement of a

part of a person's body,



(©)

(d)

(e)

a condition or malfunction which results in a person
learning differently from a person without the

condition or malfunction, or

a condition, illness or disease which affects a person's
thought processes, perception of reality, social
interactions, emotions or judgement or which results in

disturbed behaviour.

Race is a protected ground.

Race includes -

(a)

(b)

()

(d)

(e)

colour,

nationality,

ethnic origins,

national origins,

descent, which includes caste.

In relation to the protected ground of race -

(a)

(b)

a reference to a person who has a particular protected
ground is a reference to a person of a particular racial

group, and

a reference to persons who share a protected ground is

a reference to persons of the same racial group.

10



4) A racial group is a group of persons defined by reference to race.

(5) The fact that a racial group comprises two or more distinct racial

groups does not prevent it from constituting a particular racial group.

(6) For the purposes of this Ordinance, "national origins" includes

being of Bailiwick origin.

Carer status.

3. (1) Carer status is a protected ground.

(2) Subject to subsection (4), a person ("A") has carer status if A
provides care or support on a continuing, regular or frequent basis for a person with

a disability ("B"), and -

(a) B's disability is of a nature which requires continuing,
regular or frequent care or support of the kind that A

is providing, and

(b) A lives with B or is a close relative of B.

3) A is a close relative of B if either A or B is the -

(a) spouse, partner, child, sibling, parent, grandchild,

grandparent, or

(b) parent or child of a spouse or partner,

of the other.

4) If there is any doubt as to whether B's disability is of a nature

which requires continuing, regular or frequent care or support of the kind that A is

11



providing, evidence may be sought by B from a registered health professional, special
educational needs coordinator, occupational health practitioner, or social worker, as

the case may be, as to the nature of B's disability and the care needs arising from it.

(5) Subject to subsection (6), A does not have carer status if the care
or support provided to B is provided by A in a professional capacity, as part of A's

contract of employment or in the course of self-employment by A.

6) For the avoidance of doubt, A may be reimbursed for all
expenses properly incurred in connection with the care or support without losing

carer status.

Sexual orientation.

4. (1) Sexual orientation is a protected ground.
(2) Sexual orientation means a person's sexual orientation
towards -
(a) persons of the same sex,
(b) persons of a different sex, or
(c) persons of both the same sex and persons of a different
sex.

3) In relation to the protected ground of sexual orientation -

(a) a reference to a person who has a particular protected

ground is a reference to a person who is of a particular

sexual orientation,

12



(b) a reference to persons who share a protected ground is

a reference to persons who are of the same sexual

orientation.
Religious belief.
5. (1) Religious belief is a protected ground.
(2) Religious belief includes religious background or outlook, and

a reference to religious belief includes a reference to a lack of religious belief.

3) In relation to the protected ground of religious belief -

a a reference to a person who has a particular protected
P P P
ground is a reference to a person of a particular

religious belief,

(b) a reference to persons who share a protected ground is
a reference to persons who are of the same religious

belief.

PARTII
MEANING OF DISCRIMINATION

Direct discrimination.

6. (1) A person ("A") discriminates against another ("B"), if because of

a protected ground, A treats B less favourably than A treats or would treat others.

(2) The protected ground referred to in subsection (1) which is the
reason for the less favourable treatment may, at the time of the less favourable

treatment -

13



(a) exist,

(b) have previously existed but no longer exist,

(c) exist in the future, or

(d) be imputed to B by A.

(3) If the protected ground is disability, and a disabled person ("C")
has a particular disability, A does not discriminate against B (where B is not a disabled
person, or where B is a disabled person who does not have the particular disability
that C has) only because A treats or would treat C more favourably than A treats B for
the purpose of removing or mitigating a disadvantage to which C would otherwise be

put as a result of C having that particular disability.

4) If the protected ground is carer status, and B does not have carer
status, A does not discriminate against B only because A treats or would treat a person
with carer status more favourably than A treats B for the purpose of removing or
mitigating a disadvantage to which the person with carer status would otherwise be

put as a result of having carer status.

%) For the purposes of establishing a contravention of subsection

(1), it does not matter whether A has the same protected ground as B.

Discrimination by association.

7. A person ("A") discriminates against another ("B") who is associated

with another person ("C") if -

(@) A treats B, by virtue of that association, less favourably
than a person who is not so associated is, has been or

would be treated, and

14



(b) similar treatment of C would, by virtue of section 6(1)

and (2), constitute discrimination.

Indirect discrimination.
8. (1) A person ("A") discriminates against another ("B") if A applies a
provision, criterion or practice which has a discriminatory effect on B in relation to a

protected ground.

(2) For the purposes of subsection (1), a provision, criterion or

practice has a discriminatory effect on B in relation to a protected ground if -

(a) A applies, or would apply, it to persons with whom B

does not share the ground,

(b) it puts, or would put, persons with whom B shares the
ground at a particular disadvantage when compared

with persons with whom B does not share it,

(c) it puts, or would put, B at that disadvantage, and

(d) A cannot show it to be a proportionate means of

achieving a legitimate aim.

Discrimination arising from disability.

9. (1) A person ("A") discriminates against a disabled person ("B") if -

(a) A treats B unfavourably because of something arising

in consequence of B's disability, and

(b) A cannot show that the treatment is a proportionate

means of achieving a legitimate aim.

15



(2) Subsection (1) does not apply if A shows that A did not know,

and could not reasonably have been expected to know, that B had the disability.

PART III

MEANING OF OTHER TERMS RELATED TO PROHIBITED CONDUCT

Victimisation.

10. (1) A person ("A") victimises another person ("B"), if A subjects B to

a detriment because B has -

(a)

(b)

(©)

(d)

(e)

made a complaint under this Ordinance,

brought proceedings against A or any other person

under this Ordinance,

given evidence or information in connection with
proceedings brought by any person against A or any

other person under this Ordinance,

otherwise done anything under or by reference to this
Ordinance in relation to A or any other person
(including, for the avoidance of doubt, opposed acts

which contravene this Ordinance), or

alleged that A or any other person has committed an
act which (whether or not the allegation so states)

would amount to a contravention of this Ordinance,

or because A knows that B intends to do any of these things, or suspects that B has

done, or intends to do, any of them.

16



(2) It is not victimisation if A subjects B to a detriment because B
gives false evidence or information, or makes a false complaint or allegation, if the

evidence or information is given, or the complaint or allegation is made, in bad faith.

Harassment.

11. (1) A person ("A") harasses another ("B") if -

(a) A engages in unwanted conduct related to a protected

ground, and

(b) the conduct has the purpose or effect of -

(1) violating B's dignity, or

(if) creating an intimidating, hostile, degrading,

humiliating or offensive environment for B.

(2) A also harasses B if -

(a) A engages in unwanted conduct of a sexual nature, and
(b) the conduct has the purpose or effect referred to in
subsection (1)(b).

3) A also harasses B if -

(a) A or another person engages in unwanted conduct of a

sexual nature or that is related to a protected ground,

(b) the conduct has the purpose or effect referred to in

subsection (1)(b), and

17



(c) because of B's rejection of, or submission to, the
conduct, A treats B less favourably than A would treat

B if B had not rejected or submitted to the conduct.

4) In deciding whether conduct has the effect referred to in

subsection (1)(b), each of the following must be taken into account -

(a) the perception of B of the conduct in question,
(b) the circumstances of the case,
(c) whether it is reasonable for the conduct to have that
effect.
5 This section is without prejudice to the Protection from
prej

Harassment (Bailiwick of Guernsey) Law, 20054,

PART IV
CONDUCT PROHIBITED GENERALLY

Advertisements.

12. (1) A person must not publish or cause to be published an
advertisement which indicates, or might reasonably be understood as indicating, an
intention by a person to do any act which is or might be prohibited by any provision

of this Ordinance.

(2) Subsection (1) does not apply to an advertisement if the

intended act would not in fact be so prohibited.

d  Order in Council No. VIII of 2006.

18



(3) The publisher ("A") of an advertisement prohibited by

subsection (1) is not subject to any liability under that subsection if A proves -

(a)

(b)

that the advertisement was published in reliance on a
statement made to A by the person who caused it to be
published to the effect that, by reason of the operation
of subsection (2), the publication would not be

prohibited, and

that it was reasonable for A to rely on that statement.

(4) A person who knowingly or recklessly makes a statement such

as is referred to in subsection (3)(a) which in a material respect is false or misleading

is liable to proceedings brought by the Director of the Employment and Equal

Opportunities Service in accordance with Part IX.

(5) Proceedings in respect of a contravention of subsection (1) shall

only be brought by the Director of the Employment and Equal Opportunities Service

in accordance with Part IX.

Causing, instructing or inducing another person to undertake a prohibited act.

13. €))] A person ("A") must not, in relation to another person ("B") -

(a)

(b)

in the case where A has authority over B or where B is
accustomed to act in accordance with A's wishes,
instruct, procure, or attempt to procure B to do any act

which is prohibited by this Ordinance, or

in any other case, cause, induce, or attempt to induce B
to do any act which is prohibited by this Ordinance,

including by providing or offering B with any benefit,

19



or by subjecting or threatening to subject B to any

detriment.

(2) An offer or threat is not prevented from falling within
subsection (1)(b) because it is not made directly to B, if it is made in such a way that B

is likely to hear of it.

(3) Proceedings in respect of a contravention of subsection (1) shall
only be brought by the Director of the Employment and Equal Opportunities Service

in accordance with Part IX.

PART V
CONDUCT PROHIBITED AT WORK

Employees and applicants for employment.

14. (1) An employer ("A") must not discriminate against a person

("B") -

(a) in the arrangements A makes for the purposes of
deciding to whom to offer employment or work

experience,

(b) as to the terms on which A offers B employment or

work experience,

(c) by not offering B employment or work experience.
(2) An employer ("A") must not discriminate against an employee
Of AIS (HBH) -
(a) as to B's terms of employment,

20



(b) by denying B access, or limiting B's access, to
opportunities for promotion, re-grading, transfer or
training or to any other benefit associated with

employment,

(c) by dismissing B,

(d) in the arrangements A makes for the purposes of

deciding who to make redundant, or

(e) by subjecting B to any other detriment.

(3) An employer must not victimise a person or employee, as the

case may be, in any of the ways or circumstances set out in subsection (1)(a) to (c) or

2(a) to (e).
(4) An employer ("A") must not harass a person -
(a) who is an employee of A, or
(b) who has applied to A for employment or work
experience.
5) For the purposes of subsections (1) and (2) it is immaterial

whether the work is casual.

(6) In this Ordinance -

(@) "contract of employment" means a contract of service
or apprenticeship, or a contract personally to execute
any work or labour, whether express or implied and

whether written or oral,

21



(b)

()

(d)

"employee" means an individual who has entered into
or who works under (or, where the employment has
ceased, worked under) a contract of employment, and
includes an individual who has entered into or works
under (or worked under, as the case may be) an
apprenticeship or internship; and for the avoidance of
doubt, does not include an individual who is a

volunteer,

"employer"”, in relation to an employee, means the
person by whom the employee is (or where the

employment has ceased, was) employed,

"employment" means employment under a contract of
employment, and related expressions shall be

construed accordingly.

Employers: requests for information.

15. (1)

An employer ("A") shall not request or require information

about a protected ground from another person ("B") during a recruitment process

under this Part, which indicates, or might reasonably be understood as indicating, an

intention by A to do any act which is or might be prohibited by this Ordinance.

2)

Subsection (1) does not apply to a request for information if -

(a)

(b)

the intended act would not in fact be prohibited by this

Ordinance,

the information is used wholly as part of A's diversity
monitoring, is kept confidential, and forms no part of

the recruitment process, or

22



(c) if the request is necessary for the purpose of -

(1) establishing whether a duty to make reasonable
adjustments is or will be imposed on A in
relation to B in connection with the recruitment

process, or

(ii) establishing whether B will be able to carry out
a function that is intrinsic to the work or work

experience concerned.

(3) In subsection (2)(c)(ii), where A reasonably believes that a duty
to make reasonable adjustments would be imposed on A in relation to B by section 32,
the reference to a function that is intrinsic to the work or work experience concerned
is to be read as a reference to a function that would be intrinsic to the work or work

experience once A complied with that duty.

(4) Proceedings in respect of a contravention of subsection (1) shall
only be brought by the Director of the Employment and Equal Opportunities Service

in accordance with Part IX.

(5) In this section -

(a) "recruitment process” means a process which an
employer ("A") undertakes because A wishes to
employ a person or have the person work for A by way
of work experience, and includes, without limitation,
the process of advertising for a post, sifting
applications, selection of candidates for interview,
interviewing, job offers and negotiation of an

employment contract, and

23



(b)

Employers: equal pay.

16. (1)

)

(©)

"diversity monitoring” means the recording by an
employer of information relating to one or more of a
person's protected grounds in the course of a
recruitment process, for purposes related to the
promotion by the employer of diversity in the

employer's workforce.

This section applies where -

(a)

(b)

(©)

(d)

a person ("A") with a particular protected ground is
employed to do work that is equal to work that a
comparator ("B") who does not have the particular

protected ground does,

B is employed by A's employer or by an associate of A's

employer,

both A and B are employed in Guernsey, and

B and A were employed to do the work that is equal

within three years of each other.

For the avoidance of doubt, B must be a real person.

Where this section applies, if the terms of A's employment do

not (by whatever means) include an equal pay clause, they shall be treated as

including one.

(4)

An equal pay clause is a provision which relates to pay or any

other financial benefit relating to A's employment (including, for the avoidance of
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doubt, membership of or rights under an occupational pension scheme) that has the

following effect -

(a) if a term of A's contract of employment is less
favourable to A than a corresponding term of B's is to

B, A's term is modified so as not to be less favourable,

(b) if A does not have a term in A’s contract of
employment which corresponds to a term of B's that
benefits B, A's terms are modified so as to include such

a term.

5) For the purposes of this section, A's work is equal to that of B's

if -
(a) A's work and B's work are the same or broadly similar,
and
(b) such differences as there are between their work are

not of practical importance, having regard to the
frequency with which differences between their work
occur in practice and the nature and extent of the

differences.

6) Neither subsection (1) or subsection (2) of section 14 has effect

in relation to a term of A's work that -

(a) is modified, or included by virtue of, an equal pay
clause, or
(b) would be so modified or included but for section 18.
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Emplovyers: equal treatment.

17. (1) This section applies where -

(a) a person ("A") with a particular protected ground is
employed to do work that is not materially different
from work that a comparator who does not have the

particular protected ground ("B") does,

(b) B is employed by A's employer or by an associate of A's

employer,

(c) both A and B are employed in Guernsey, and

(d) B and A were employed to do the work that is not

materially different within three years of each other.

(2) For the purpose of making the comparison in subsection (1), B

need not be a real person.

(3) Where this section applies, if the terms of A's employment do
not (by whatever means) include an equal treatment clause, they shall be treated as

including one.

4) An equal treatment clause is a provision which relates to the
terms and conditions of employment other than pay (including, for the avoidance of
doubt, working hours, holiday entitlement and entitlement to breaks) that has the

following effect -

(a) if a term of A's contract of employment is less
favourable to A than a corresponding term of B's is to

B, A's term is modified so as not to be less favourable,
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(b) if A does nothave atermin A's contract of employment
which corresponds to a term of B's that benefits B, A's

terms are modified so as to include such a term.

(5) Neither subsection (1) or (2) of section 14 has effect in relation to
a term of A's work that would be modified or included by virtue of an equal treatment

clause but for section 18.

Defence of material factor.

18. (1) An equal pay clause or an equal treatment clause in A’s
employment contract has no effect if the employer shows that the difference between

A's terms and B’s terms is because of a material factor reliance on which -

(a) does not involve treating A less favourably than B
because of A's particular protected ground than the

employer treats B, and

(b) if the factor is within subsection (2), is a proportionate

means of achieving a legitimate aim.

(2) A factor is within this subsection if A shows that, as a result of
the factor, A and persons with whom A shares the protected ground doing work equal
to A's, or, as the case may be, work which is not materially different to A's, are put at
a particular disadvantage when compared with persons with whom A does not share
the protected ground and who do work equal to A's, or work which is not materially

different to A's, as the case may be.

3) For the purposes of this section, a factor is not material unless it

is a material difference between A's case and B's.
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Discussions about pay.

19. (1) A term of a person's contract of employment that purports to
prevent or restrict the person ("P") from disclosing or seeking to disclose information
about the terms of P's work is unenforceable against P insofar as P makes or seeks to

make a relevant pay disclosure.

(2) A term of a person's contract of employment that purports to
prevent or restrict the person ("P") from seeking disclosure of information from a
colleague about the terms of the colleague's work is unenforceable against P insofar as
P seeks a relevant pay disclosure from the colleague, and for these purposes
"colleague" includes a former employee of the same employer or an associated

employer, in relation to the work in question.

3) For the purposes of this Ordinance, a disclosure is a "relevant
pay disclosure" if made for the purpose of enabling the person who makes it, or the
person to whom it is made, to find out whether or to what extent there is, in relation
to the work in question, a connection between pay and having (or not having) a

particular protected ground.

(4) The following are to be treated as protected acts for the

purposes of the relevant victimisation provisions in this Part -

(a) seeking a disclosure that would be a relevant pay
disclosure,

(b) making or seeking to make a relevant pay disclosure,
or

(c) receiving information disclosed in a relevant pay
disclosure.
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Contract workers.

20. (1) A principal ("A") must not, in relation to contract work for A,

discriminate against a contract worker ("B") -

(a) as to the terms on which A allows B to do the work,
(b) by not allowing B to do the work, or continue to do it,
(c) by denying B access, or limiting B's access, to any

benefits, facilities or services in relation to the work
(including, without limitation, benefits consisting of

the payment of money), or

(d) by subjecting B to any other detriment.

(2) A principal ("A") must not, in relation to contract work for A,
victimise a contract worker in any of the ways or circumstances set out in paragraphs

(a) to (d) of subsection (1).

(3) A principal ("A") must not, in relation to contract work for A,

harass a contract worker.

4) In this section -

(a) "principal" means a person who makes work available

for an individual who is -

(i) employed by another person, and

(ii) supplied by that other person in furtherance of

a contract to which the principal is a party
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(b)

()

Employment agencies.

(whether or not that other person is a party to

it),

"contract work" is work such as is mentioned in

paragraph (a), and

a "contract worker" is an individual supplied to a
principal in furtherance of a contract such as is

mentioned in paragraph (a)(ii).

21. (1) An employment agency ("A") must not discriminate against a
person ("B") -

(a) in the arrangements A makes for selecting persons to
whom to provide any of the services of an employment
agency,

(b) as to the terms on which A offers to provide any service
to B, or the terms on which A provides any service to
B,

(c) by not offering to provide a service to B,

(d) by terminating the provision of a service to B, or

(e) by subjecting B to any other detriment.

() An employment agency must not, in relation to the provision of

any of its services, victimise a person in any of the ways or circumstances set out in

subsection (1)(a) to (e).
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(3) An employment agency must not, in relation to the provision of

any of its services, harass a person.

(4) References in subsection (1) to the services of an employment
agency include guidance on careers and any other services relating to employment,

including training.

5) An employment agency is not subject to any liability under

subsection (1) if it proves in relation to the relevant action -

(a) that it acted in reliance on a statement made to it by the
employer to whom it is endeavouring to supply with
persons to do work to the effect that the action is not

prohibited by any provision of this Ordinance, and

(b) that it was reasonable for it to rely on the statement.

(6) A person who knowingly or recklessly makes a statement such
as is referred to in subsection (5)(a) which in a material respect is false or misleading
is liable to proceedings brought by the Director of the Employment and Equal

Opportunities Service in accordance with Part IX.

Vocational training providers.

22, (1) A provider or arranger of vocational training ("A") must not

discriminate against a person ("B") -

(a) in the arrangements A makes for selecting persons to

whom to provide training,

(b) as to the terms on which A offers to provide the

training or other facilities concerned with such training
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to B, or the terms on which A provides the training or

other facilities to B,

() by not offering to provide training to B,
(d) by terminating B's training, or
(e) by subjecting B to any other detriment during the
course of the training.
(2) A provider or arranger of vocational training must not, in

relation to the provision of any of its services, victimise a person in any of the ways or

circumstances set out in subsection (1).

(3) A provider or arranger of vocational training must not, in

relation to the provision of any of its services, harass a person.

4) In this section, "vocational training" means training for
employment.
Partnerships.
23. (1) A partnership ("A") must not discriminate against a person
(llBH) _
(a) in the arrangements A makes for the purposes of

(b)

(c)

(d)

determining to whom to offer the position of partner,

as to the terms on which A offers B that position,

by not offering B that position, or

in a case where B already holds that position -
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(i) by denying B access, or limiting B's access, to
any benefit (including, without limitation,
benefits consisting of the payment of money),

arising from being a partner in the partnership,

(ii) by expelling B from the partnership, or

(iii) by subjecting B to any other detriment.

(2) Subsection (1) applies in relation to persons proposing to form

themselves into a partnership as it applies in relation to a partnership.

(3) A partnership must not victimise a person in any of the ways or

circumstances set out in subsection (1)(a) to (d).

4) A partnership ("A") must not harass a person -

(a) who is a partner within the partnership, or

(b) who has applied to A for admission to the partnership,
or who the partnership are considering inviting to

become a partner.

%) In this Ordinance, "partnership" means -
(a) a partnership under the Partnership (Guernsey) Law,
1995¢,

¢ Ordres en Conseil Vol. XXXV, p. 179.
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(b)

()

(d)

Personal office holders.

24.

office or post -

(D

a limited partnership under the Limited Partnerships
(Guernsey) Law, 1995f, in which case references in this

section to a partner shall be construed as references to

a general partner,

a limited liability partnership under the Limited
Liability Partnerships (Guernsey) Law, 20138, in which

case references in this section to a partner shall be

construed as references to a member, and

any other partnership operating in Guernsey that is
established under the law of a country or territory

outside Guernsey.

For the purposes of this Ordinance, a "personal office" is an

(b)

to which a person is appointed to discharge a function

personally under the direction of another person, and

in respect of which an appointed person is entitled to

remuneration.

f Ordres en Conseil Vol. XXXVI, p.264; this enactment has been amended.

8 Order in Council No. VI of 2014; this enactment has been amended.
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(2) For the purposes of subsection (1)(a), a person is to be regarded
as discharging functions personally under the direction of another person if that other

person is entitled to direct the person as to when and where to discharge the functions.

(3) For the purposes of subsection (1)(b), a person is not to be
regarded as entitled to remuneration merely because the person is entitled to

payments -

(a) for expenses incurred by the person in discharging the

functions of the office or post, or

(b) by way of compensation for the loss of income or
benefits the person would or might have received had
the person not been discharging the functions of the

office or post.

(4) If a person appointed to a personal office is also an employee

the person shall be treated as an employee for the purposes of this Ordinance.

(5) A person ("A") who has the power to make an appointment to a

personal office must not discriminate against a person ("B") -

(a) in the arrangements A makes for deciding to whom to

offer the appointment,

(b) as to the terms on which A offers B the appointment, or

(c) by not offering B the appointment.
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(6) A person who has the power to make an appointment to a
personal office must not victimise a person in any of the ways or circumstances set out

in subsection (5)(a) to (c).

(7) A person who has the power to make an appointment to a
personal office must not, in relation to the office, harass a person seeking, or being

considered for, the appointment.

(8) A person who is a relevant person in relation to a personal office

must not discriminate against a person ("C") appointed to the office -

(a) as to the terms of C's appointment,

(b) by denying C access, or limiting C's access, to
opportunities for promotion, transfer or training, or for

receiving any other benefit, facility or service,

(0 by terminating C's appointment, or
(d) by subjecting C to any other detriment.
9) A relevant person in relation to a personal office, must not, in

relation to that office, victimise a person in any of the ways or circumstances set out

in subsection (8)(a) to (d).

(10) A relevant person in relation to a personal office must not, in

relation to that office, harass a person appointed to it.

(11) A person is a relevant person in relation to a personal office if

the person has the power to -

(a) decide the terms of appointment to a personal office,
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(b) grant access to opportunities for promotion, transfer or
training or to any other benefit, facility or service

connected with the personal office, or

() terminate an appointment to a personal office.

Public office holders.

25. (1) For the purposes of this Ordinance, a "public office" is an office
or post, appointment to which is made by, on the recommendation of, or subject to the

approval of -

(a) the States of Deliberation,
(b) the States of Election,
(c) the States or any Committee thereof, or

(d) the Royal Court,

but does not include the office of People's Deputy; and references in subsections (3) to
(5) to the power to make an appointment to a public office are references to the power

to make such an appointment either individually or with others.

(2) If a person appointed to a public office is also an employee that
person shall be treated as an employee for the purposes of this Ordinance (and

subsections (3) to (10) do not apply).

(3) A person ("A") who has the power to make an appointment to a

public office must not discriminate against a person ("B") -

(a) in the arrangements A makes for deciding to whom to

offer the appointment,
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(b) as to the terms on which A offers B the appointment, or

(c) by not offering B the appointment.

4) A person who has the power to make an appointment to a
public office must not victimise a person in any of the ways or circumstances set out

in subsection (3)(a) to (c).

5) A person who has the power to make an appointment to a
public office must not, in relation to the office, harass a person seeking, or being

considered for, the appointment.

(6) Subject to subsection (9), a person who is a relevant person in
relation to a public office must not discriminate against a person ("C") appointed to

the office -

(a) as to the terms of C's appointment,

(b) by denying C access, or limiting C's access, to
opportunities for promotion, transfer or training, or for

receiving any other benefit, facility or service,

(c) by terminating C's appointment, or
(d) by subjecting C to any other detriment.
(7) A relevant person in relation to a public office, must not, in

relation to that office, victimise a person in any of the ways or circumstances set out

in subsection (6)(a) to (d).

(8) A relevant person in relation to a public office must not, in

relation to that office, harass a person appointed to it.
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) If the relevant person in relation to a public office -

(a)

(b)

is a member of the States of Deliberation or the States

of Election, or a representative of the Royal Court, and

the relevant person makes a decision, either
individually or with others, to terminate a person's

appointment to a public office,

then the relevant person is not subject to any liability under subsection (6) in respect

of the decision.

(10) A person is a relevant person in relation to a public office if the

person has the power, either individually or with others, to -

(a)

(b)

(©)

decide the terms of appointment to a public office,

grant access to opportunities for promotion, transfer or
training or to any other benefit, facility or service

connected with the public office, or

terminate an appointment to a public office.

Professional or trade organisations.

26. (1) A professional or trade organisation is -

(a)

(b)

an organisation of employees,

an organisation of employers, or
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(c) any other organisation whose members carry on a
particular profession or trade for the purposes of which

the organisation exists.

(2) A professional or trade organisation ("A") must not discriminate

against a person ("B") -

(a) in the arrangements A makes for deciding to whom to

offer membership,

(b) as to the terms on which it is prepared to admit B as

member, or

(c) by not accepting B's application for membership.

3) A professional or trade organisation must not discriminate

against a member ("C") -

(a) by denying C access, or limiting C's access, to
opportunities for receiving a benefit, facility or service

provided by the professional or trade organisation,

(b) by depriving C of membership or varying the terms of

membership, or

(c) by subjecting C to any other detriment.

4) A professional or trade organisation must not victimise a person
or member, as the case may be, in any of the ways or circumstances set out in

subsection (2)(a) to (c) or (3)(a) to (c).

5) A professional or trade organisation must not harass -
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(a) a member, or

(b) an applicant for membership.
Professional bodies.
27. (1) A professional body ("A") must not discriminate against a
person ("B") -
(a) in the arrangements A makes for deciding to whom to
confer a qualification or authorisation,
(b) as to the terms on which it is prepared to confer a
relevant qualification or authorisation on B,
(c) by not conferring a qualification or authorisation on B.
(2) A professional body must not discriminate against a person

("C") on whom A has conferred a relevant qualification or authorisation -

(a) by withdrawing the qualification or authorisation from

C, or

(b) by varying the terms on which C holds the

qualification or authorisation, or

(c) by subjecting C to any other detriment.

3) A professional body must not victimise a person in any of the

ways or circumstances set out in subsection (1)(a) to (c) or (2)(a) to (c).

4) A professional body must not harass -
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Goods and services.

()

(a)

(b)

a person who holds a qualification or authorisation, or

a person who applies for a qualification or

authorisation.

In this section -

(a)

(b)

"a professional body" means an authority or body that
is empowered to confer, extend, renew or withdraw a
qualification or authorisation, that is needed for or
facilitates engagement in a particular profession, trade

or occupation, and

"qualification or authorisation" includes recognition,

registration, enrolment, approval or certification.

PART VI

CONDUCT PROHIBITED IN OTHER CIRCUMSTANCES

28.

person ("B") -

(D

A service provider ("A") must not discriminate against another

(a)

(b)

(c)

by refusing to provide goods, services or facilities to B,

as to the terms on which A provides goods, services or

facilities to B,

in the manner in which A provides B with goods

services, or facilities, or
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(d) by terminating the provision of goods, services or
facilities to B, including by requiring B to leave

premises.

(2) A service provider must not victimise a person in any of the

ways or circumstances set out in subsection (1)(a) to (d).

(3) A service provider must not harass a person -
(a) requesting the service, or
(b) a person to whom the service provider provides the
service.
4) Nothing in this section requires a service provider to take a step

which would fundamentally alter -

(a) the nature of the service, or

(b) the nature of the service provider's trade or profession.

(5) In this Ordinance -

(a) "service provider' means a person who provides
goods, services or facilities to the public or a section of

the public (for payment or not), and

(b) "facilities" includes access to premises or vehicles
which is granted to the public or a section of the public

(for payment or not).
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Education.
29. (1) The responsible body of a school or education provider ("A")

must not discriminate against a person ("B") -

(a) in the arrangements A makes for deciding who is

offered admission as a student,

(b) as to the terms on which A offers to admit B as a

student, or

(c) by not admitting B as a student.

(2) The responsible body of a school or education provider ("A")

must not discriminate against a student ("B") -

(a) in the way A provides education to B,

(b) by denying B access, or limiting B's access, to any

benefit, facility or service,

(c) by permanently excluding B, or
(d) by subjecting B to any other detriment.
(3) The responsible body of a school or education provider must

not victimise a person in any of the ways or circumstances set out in subsections (1)(a)

to (c) or (2)(a) to (d).

4) The responsible body of a school or education provider must

not harass -

(@) a student, or
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(b) a person who has applied for admission as a student.

(5) Nothing in this section requires the responsible body of a school
or education provider to take a step which would fundamentally alter the nature of

the educational service provided.

(6) In this Ordinance -

€)) "education provider' means -
(1) an educational institution in Guernsey, or
(ii) an organisation which develops or accredits

curricula or training courses for use by a school

or educational institution in Guernsey,

(b) "school" has the meaning given in section 1 of the

Education (Guernsey) Law, 1970h,

(c) "educational institution" means an institution in
Guernsey at which education is provided for five or
more students of any age, not being a school, and for
the avoidance of doubt includes registered pre-schools

and day nurseries,

(d) "responsible body" means the governing body,
committee of management or the proprietor of the

school or education provider, as the case may be.

h Ordres en Conseil Vol. XXIL, p. 318; this enactment has been amended.
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Clubs and associations.

30. (1) A club or association ("A") must not discriminate against a

person ("B") -

(a)

in the arrangements A makes for deciding to whom to

offer membership,

(b) as to the terms on which A offers B membership, or
(c) by not offering B membership.
(2) A club or association must not discriminate against a member

of the club or association ("B") -

(a) in the terms of membership that are afforded to B,

(b) by refusing or failing to accept B's application for a
particular class or type of membership,

(c) by denying B access, or limiting B's access, to any
benefit, facility or service provided by the club or
association,

(d) by depriving B of membership, or

(e) by subjecting B to any other detriment.

3) A club or association must not victimise a person in any of the

ways or circumstances set out in subsections (1)(a) to (c) or (2)(a) to (e).

4) A club or association must not harass -
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(a) a member, or

(b) a person who has applied for membership.

®) Nothing in this section requires a club or association to take a

step which would fundamentally alter the nature of the club or association.

(6) In this section "club or association" means any association of
persons, whether or not incorporated or whether or not carried on for profit, other

than a professional or trade organisation, which has -

(a) at least 25 members, and

(b) rules regarding admission to membership, and where

membership involves a process of selection,

and a club or association victimises or harasses a person for the purposes of this
Ordinance if one or more employees of, or persons otherwise involved in the
management of, the club or association victimise or harass the person in the course of
that employment or management, or otherwise victimise or harass the person when

acting or purporting to act on behalf of the club or association.

Accommodation.
31. (1) An accommodation provider ("A") must not discriminate

against another person ("B") -

(a) as to the terms on which A offers to dispose of premises
to B,
(b) by not disposing of premises to B,
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()

(d)

(e)

(f)

(8)

in A's treatment of B with respect to things done in

relation to other persons seeking premises,

by not giving permission for the disposal of premises

to B,

by denying B access, or limiting B's access, to any
benefit, facility or service provided by the

accommodation provider,

by evicting B (or taking steps for the purpose of

securing B's eviction), or

by subjecting B to any other detriment in respect of the

provision of accommodation.

(2) Subsection (1) does not apply to anything done in the exercise

of a judicial function.

(3) An accommodation provider must not victimise a person in any

of the ways or circumstances set out in subsection (1)(a) to (g).

(4) An accommodation provider must not harass, in relation to

premises which the accommodation provider has the right to dispose of, or premises

which the accommodation provider's permission is required for the disposal of -

(a)

(b)

()

a person who occupies premises,

a person who applies to occupy premises,

a person who applies for permission to dispose of

premises, or
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(d) a person to whom a disposal would be made if

permission was given.

5) For the purposes of this section -

(a) a reference to premises is a reference to the whole or

part of the premises, and

(b) a reference to disposing of premises includes, in the

case of premises subject to a tenancy, a reference to -

(1) assigning the premises,

(ii) sub-letting them, or

(iif)  parting with possession of them.

(6) Nothing in this section requires an accommodation provider to

take a step which would fundamentally alter -

(a) the nature of the accommodation service provided, or
(b) the nature of A's trade or profession.
(7) In this Ordinance, "accommodation provider" means a person

who has the right to dispose of premises, a person whose permission is required for
the disposal of premises and a person who manages premises which are occupied,

and for the avoidance of doubt -

(a) includes any person who has the right to provide

commercial or residential property to another person
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(b)

whether by way of sale, tenancy or otherwise

(including by granting a right to occupy), and

does not include a person who provides premises
which fall within a visitor economy use class within the

meaning of Schedule 1 to the Land Planning and
Development (Use Classes) Ordinance, 201 7i, namely a

provider of serviced or non-serviced visitor

accommodation.

PART VII
DUTIES - DISABILITY

Duty to make reasonable adjustments for a disabled person.

32. (1) The following persons are under a duty to make reasonable

adjustments for a disabled person as described in subsection (2) in the circumstances

set out therein -

(a)

(b)

(c)

(d)

an employer, including in relation to a person who has
applied to the employer for employment or work

experience,

a principal,

an employment agency,

a provider or arranger of vocational training,

Ordinance No. IV of 2017; this enactment has been amended.
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(e)

(f)

(8

(h)

(i)

()

(k)

0]

(m)

(n)

a partnership, including in relation to a person who has
applied for admission to the partnership, or who the
members of the partnership are considering inviting to

become a partner,

a person who has the power to make an appointment
to a personal office, in relation to a person seeking, or

being considered for, the appointment,

a relevant person in relation to a personal office,

a person who has the power to make an appointment
to a public office, in relation to a person seeking, or

being considered for, the appointment,

a relevant person in relation to a public office,

a professional or trade organisation, including in

relation to an applicant for membership,

a professional body, including in relation to a person

who applies for a qualification or authorisation,

a service provider,

a school or education provider,

an accommodation provider, (save that the duty under
paragraph (2)(b) does not apply to landlords, in respect

of whom sections 34 to 36 apply), and
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(0)

a club or society, including in relation to an applicant

for membership.

(2) The duty to make reasonable adjustments for a disabled person

is set out in paragraphs (a) to (c) below, and, in this section, a person on whom the

duty is imposed is referred to as "A" -

(a)

(b)

(©)

where a provision, criterion or practice of A puts a
disabled person at a substantial disadvantage in
comparison with persons who are not disabled, to take
such steps as it is reasonable to have to take to avoid

the disadvantage,

where a physical feature puts a disabled person at a
substantial disadvantage in comparison with persons
who are not disabled, for A to take such steps as it is

reasonable to have to take to avoid the disadvantage,

where a disabled person would, but for the provision
of an auxiliary aid, be put at a substantial disadvantage
in comparison with persons who are not disabled, to
take such steps as it is reasonable to have to take to

provide the auxiliary aid.

3) Before A takes such steps as it is reasonable to have to take to

avoid the disadvantage as set out in subsection (2)(a) to (c), A must consult the

disabled person to ask their view as to what steps would avoid the disadvantage, and

may also consult such other persons as A considers appropriate.

4) In this section, an "auxiliary aid", in relation to a disabled

person, means equipment or a service that -
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(a) is used by the person, and

(b) provides assistance which compensates for or removes
any disadvantage or inequality connected with the

disability,

but does not include any item of personal equipment which the person would

reasonably be expected to own.

(5) Subject to subsection (6), a failure on the part of A to take steps
to avoid a disadvantage to a disabled person as set out in subsection (2)(a) to (c) is a
failure to comply with a duty to make reasonable adjustments, and A discriminates

against a disabled person if A fails to comply with that duty in relation to that person.

(6) A does not discriminate against a disabled person if -

(a) A fails to take steps to avoid a disadvantage to a
disabled person as set out in subsection (2)(a) to (c) if

to do so would be a disproportionate burden on A, or

(b) A does not know and could not reasonably be expected

to know that the person was a disabled person.

(7) A may not require a disabled person to pay any or all of A's costs

of complying with a duty to make reasonable adjustments.

8) For the purposes of this Part, a physical feature means -

(a) a feature arising from the design or construction of a

building,
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(b) a feature of an approach to, exit from or access to a

building, or
() a fixture or fitting in or on premises.
) The Committee may by regulation amend the definition of

physical feature in subsection (8), including to specify other physical elements or

qualities which are physical features.

(10)  For the purposes of subsection (2)(b), avoiding the substantial

disadvantage includes -

(a) removing the physical feature in question,
(b) altering it, or
() providing a reasonable means of avoiding it.

(11)  In this Part, "substantial" means more than minor or trivial.

Reasonable adjustments: proactive duty of service providers, schools and education

providers in respect of disabled persons generally.

33. (1) In addition to the duty imposed by section 32, service providers,
schools and education providers are also under the proactive duty to make reasonable

adjustments for disabled persons described in subsections (2) and (3).

(2) The proactive duty imposed on service providers is the duty to
make reasonable adjustments for disabled persons as set out in section 32, modified

to apply as follows -
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(a)

(b)

(d)

(e)

"(6)

for the references in section 32(2)(a) to (c) to a disabled
person substitute references to disabled persons

generally,

in section 32(2)(b) for "to avoid the disadvantage"

substitute -
"(i) to avoid the disadvantage, or
(ii) to adopt a reasonable alternative

method of providing the service,",

delete subsection (3),

in subsection (5), for "a disabled person" the first time

it occurs substitute "disabled persons", and

for subsection (6), substitute -

A does not contravene this section if A fails to take

steps to avoid a disadvantage to disabled persons as set out in subsection (2)(a)

to (c) in circumstances where to do so would be a disproportionate burden on

A

3) The proactive duty imposed on school or education providers is

the duty to make reasonable adjustments for disabled persons as set out in section 32,

modified to apply as follows -

(a)

for the references in section 32(2)(a) to (c) to a disabled
person, substitute references to disabled persons

generally,
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(b) delete subsection (3),

(c) in subsection (5), for "a disabled person" the first time

it occurs substitute "disabled persons", and

(d) for subsection (6), substitute -

"(6) A does not contravene this section if A fails to take
steps to avoid a disadvantage to disabled persons as set out in subsection (2)(a)
to (c) in circumstances where to do so would be a disproportionate burden on

A

Duty to carry out minor improvements: commercial or residential landlords.

34. (1) A landlord ("L") is under a duty to carry out minor
improvements to property for a disabled person who is L's tenant, or who otherwise
lives in the accommodation provided by L to L's tenant, as described in subsection (2)
in the circumstances set out therein; and a disabled person who is L's tenant, or who
otherwise lives in the accommodation provided by L to L's tenant, is referred to in this

section as "T".

(2) The duty applies where the lack of a minor improvement to a
property puts T at a substantial disadvantage in comparison with persons who are not

disabled, and the duty is for L to carry out the minor improvement.

(3) In the case of a residential property disposed of by way of

tenancy, the duty only applies if the property is T's principal residence.

4) Subject to subsection (5), L discriminates against T if L fails to

comply with the duty under subsection (1) in respect of T.

56



(5) L does not discriminate against T if L fails to carry out minor

improvements if to do so would be a disproportionate burden on L.

(6) L may not require T to pay any or all of L's costs of complying

with a duty to make minor improvements.

(7) In this section, "minor improvement' means any of the
following -
(a) the replacement or provision of a sign or notice,
(b) the replacement of a tap or door handle,
(c) the replacement, provision or adaptation of a doorbell

or door entry system, and

(d) changes to the colour of any wall, door or other surface.

8) For the avoidance of doubt, for the purposes of this section it
does not matter whether the property in question is commercial premises or

residential premises.

) The Committee may by regulation amend the definition of

minor improvement in subsection (7).

Duty to allow reasonable adjustments to physical features: residential landlords.

35. (1) Alandlord ("L") is under a duty to allow reasonable adjustments
to physical features for a disabled person who is L's tenant, or who otherwise lives in
the accommodation provided by L to L's tenant, as described in subsection (2) in the

circumstances set out therein; and a disabled person who is L's tenant, or who
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otherwise lives in the accommodation provided by L to L's tenant, is referred to in this

section as "T".

(2) The duty to allow reasonable adjustments for T applies where -

(a)

(b)

the accommodation provided by L to T is T's principal

residence, and

a physical feature of the accommodation puts T at a
substantial disadvantage in comparison with persons

who are not disabled,

and the duty is for L to not unreasonably refuse permission for T to carry out works

which are listed on the prescribed list of works which would compensate for or

remove the disadvantage connected with T's disability.

(3) In granting permission for reasonable adjustments to a physical

feature which is on the prescribed list of works, L may require T -

(a)

(b)

()

(d)

to pay any or all of the costs of any works on the

prescribed list of works undertaken under this section,

to engage an appropriately qualified tradesperson to

undertake the work on the prescribed list of works,

to demonstrate that T has or will have the resources to
restore the property to it its original condition at the

end of the tenancy, and

to restore the property to its original condition at the

end of the tenancy.
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(4) An unreasonable refusal of permission to carry out works on the
prescribed list of works on the part of L is a failure to comply with a duty to make
reasonable adjustments, and L discriminates against a disabled person if L fails to

comply with that duty in relation to that person.

(5) In this section the "prescribed list of works" means -

(a) an alteration to, or the addition of, fixtures and fittings
(including, without limitation, grab rails, special

bathroom or sanitary fittings and stair lifts),

(b) an alteration or addition to a physical feature
connected with the provision of services to the

accommodation, or

(c) any other adjustment to a physical feature which the
Committee prescribes by regulation for the purposes of

this section.

Duty to allow reasonable adjustments to physical features: commercial landlords.

36. (1) Alandlord ("L") is under a duty to allow reasonable adjustments
to physical features for a disabled person who is L's tenant, or is an employee or
service-user of L's tenant, as described in subsection (2) in the circumstances set out
therein; and a disabled person who is L's tenant, or who is an employee or service-

user of L's tenant, is referred to in this section as "T".

(2) The duty to allow reasonable adjustments for T applies where -

(a) the accommodation provided by L to T is commercial

premises, and
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(b) a physical feature of the accommodation puts T at a
substantial disadvantage in comparison with persons

who are not disabled,

and the duty is for L to not unreasonably refuse permission for T to carry out
reasonable adjustments to a physical feature which would compensate for or remove

the disadvantage connected with T's disability.

3) In granting permission for reasonable adjustments to a physical

feature, L may require T -

(a) to pay any or all of the costs of any works undertaken

under this section,

(b) to engage an appropriately qualified tradesperson to

undertake the work, and

(c) to restore the property to its original condition at the

end of the tenancy.

4) An unreasonable refusal of permission to carry out works as
described in this section on the part of L is a failure to comply with a duty to make
reasonable adjustments, and L discriminates against a disabled person if L fails to

comply with that duty in relation to that person.

) In this Ordinance, "commercial premises" means any premises
which do not fall within a residential use class within the meaning of Schedule 1 to

the Land Planning and Development (Use Classes) Ordinance, 2017.
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Disability: public sector duty to prepare accessibility action plans.

37. (1) The Committee may by regulation impose a duty on public

sector service providers and public sector school or education providers to prepare

and implement an accessibility action plan, and regulations may, without limitation -

(a)

(b)

(©)

set out codes of practice in relation to accessibility

action plans as set out in section 67,

provide for the Employment and Equal Opportunities
Service to be able to issue a non-discrimination notice
where a public sector service, school or education
provider has not prepared or implemented an

accessibility action plan,

provide that the duty does not apply in relation to

access to ancient monuments.

(2) In this section -

(a)

"accessibility action plan" means a reasonable and
adequate plan, proportionate to the size and financial
and other circumstances of the service provider, school
or education provider, in which the service provider,
school or education provider sets out how they will

improve access for disabled people to their service,
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(b) "ancient monument" means a protected monument

within the meaning of the Land Planning and

Development (Guernsey) Law, 2005j,

() "public sector service provider' means a service
provider which is owned, maintained, managed,
funded or under the authority of the States or any
Committee thereof, but does not include a service
provider who receives partial funding from the States

by way of grant, loan or otherwise,

(d) "public sector school or education provider' means a
school or education provider which is maintained by
the States, and for the avoidance of doubt does not

include -

(1) an independent school within the meaning
given in section 1 of the Education (Guernsey)

Law, 1970,

(if) a school in respect of which grants are made by

the States, or

(iii)  a private education provider.

Order in Council No. XVI of 2005; this enactment has been amended.
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Disability: accessibility of the public highway.

38. (1) The States of Guernsey is under a duty in relation to disabled

people as set out in subsection (2) in the circumstances set out therein.

(2) The duty is, where the States of Guernsey is constructing,
altering or repairing a public highway, or where the States has engaged or will engage

a contractor to construct, alter or repair a public highway -

(a) for the States to consider how the section of public
highway which is being constructed, altered or
repaired could be made more accessible for disabled

people, and

(b) for the States to make any changes it considers
appropriate to the section of public highway which will

increase accessibility for disabled people.

3) For the avoidance of doubt, the public highway is not a physical
feature within the meaning of section 32(8) (duty to make reasonable adjustments for

a disabled person).

(4) Proceedings in respect of a contravention of this section shall be
brought only by the Director of the Employment and Equal Opportunities Service in

accordance with Part IX.

(%) In this section, "public highway" means any road, street, lane or
public place over which the public has, under the law of the Island, the right to pass

and repass without let or hindrance, whether on foot or with animals or vehicles.
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PART VIII
COMPLAINTS PROCEDURE AND THE TRIBUNAL

Restriction of proceedings for contravention of this Ordinance.

39.  Except as provided by this Ordinance, no proceedings, whether civil or
criminal, lie against any person in respect of an act by reason that the act is prohibited

by any provision of this Ordinance.

Notification of potential complaint — goods and services etc.

40. (1) A person ("A") who considers that another person ("B") has
committed an act by which A's rights under this Ordinance are infringed in the
circumstances set out in section 28, 29, 30 or 31 must, before making a complaint under

section 42 -

(a) within six weeks of the act occurring notify B in writing

of the potential complaint, and

(b) inform B that, if the potential complaint is not resolved
within one month of the notification to B, A may
exercise their right to make a complaint under this

Ordinance.

(2) A may not make a complaint under section 42 until the one

month period referred to in subsection (1)(b) has elapsed.

3) For the avoidance of doubt, the application of this section is

without prejudice to the application of sections 41 and 43.

Pre-complaint conciliation.
41. (1) If a person ("A") considers that another person ("B") has

committed an act by which A's rights under this Ordinance are infringed (including,
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but not limited to, an act falling within section 40(1)), A must, before making a
complaint under this Ordinance, notify the Employment and Equal Opportunities

Service of the intended complaint.

(2) On being notified under subsection (1), the Employment and
Equal Opportunities Service shall ask A and B if they wish to engage in pre complaint
conciliation; and if A and B wish to engage in pre-complaint conciliation, the

Employment and Equal Opportunities Service shall facilitate it.

(3) In this section, "pre-complaint conciliation" means a voluntary
process in which the Employment and Equal Opportunities Service uses its best
endeavours to settle the potential complaint by giving such advice and assistance as

it thinks necessary or expedient or by conciliation, which ends when either -

(a) a settlement has been reached, or

(b) the Employment and Equal Opportunities Service,
being of the opinion that the complaint cannot be
settled by those methods, issues a certificate to that

effect to A.

Making of complaints to the Tribunal.

42. (1) Subject to sections 40, 41 and 43, a complaint by any person ("the

complainant") that another person ("the respondent”) -

(a) has committed an act against the complainant which is

prohibited by any provision of this Ordinance or

(b) is, by virtue of section 68, to be treated as having

committed such an act against the complainant,
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may be made to the Employment and Discrimination Tribunal ("the Tribunal") by

being presented to the Secretary to the Tribunal ("the Secretary").

(2) If section 40 applies, the complainant shall confirm to the

Secretary that it has been complied with.

3) The Secretary, on receipt of the complaint, shall immediately

transmit it -

(a) to the Employment and Equal Opportunities Service in

accordance with the provisions of section 47(1), and

(b) to the Convenor of the Panel to enable the appointment

of a Tribunal under the Employment and
Discrimination Tribunal (Guernsey) Ordinance, 2005k,

to hear and determine the complaint.

(4) In this Ordinance, "the Panel" means the Employment and
Discrimination Panel maintained under and in accordance with the Employment and

Discrimination Tribunal (Guernsey) Ordinance, 2005.

Time limit for presenting complaints.

43. (1) The Tribunal shall not hear and determine a complaint under

this Ordinance unless it is presented to the Secretary -

k Order in Council No. XXX of 2005; this enactment has been amended.
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(a) subject to subsections (2) to (4), within a period of three
months beginning on the day when the act complained

of was done, or

(b) within such further time as the Tribunal (constituted
by a single member of the Panel) may, on the
application of the complainant presented to the

Secretary, allow in a case where -

(1) it is satisfied that it was not reasonably
practicable for the complaint to be presented

within three months, or

(ii) that it would be just and equitable in the
circumstances of the case to allow the further

time.

(2) In subsections (3) and (4) -

(a) Day A is the day on which the complainant complies
with the requirement in section 41(1) to notify the
Employment and Equal Opportunities Service of the

intended complaint, and

(b) Day B is the day on which the complainant receives a
certificate issued by the Employment and Equal

Opportunities Service pursuant to section 41(3)

(3) In determining when the time limit set by subsection (1)(a)
expires, the period beginning with the day after day A and ending with day B is not

to be counted.
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4) If the time limit set by subsection (1)(a) would (if not extended
by this subsection) expire during the period beginning with day A and ending one

month after day B, the time limit expires instead at the end of that period.

(5) The power conferred on the Tribunal by subsection (1)(b) to
extend the time limit set by section (1)(a) is exercisable in relation to that time limit as

extended by subsections (3) and (4).

(6) The Secretary, on receipt of an application for further time
under subsection (1)(b), shall immediately transmit it to the Convenor of the Panel (or
if the Convenor is unavailable, the Deputy Convenor) to enable the appointment, from
the membership of the Panel, of a Tribunal (constituted by a single member) to hear

and determine the application.

@) Where the Tribunal, on an application under subsection (1)(b)
decides that further time should or should not be allowed for the presentation of a

complaint -

(a) the Tribunal's decision is subject to appeal in

accordance with section 57, and

(b) if the Tribunal (or the Royal Court on appeal)
determines that further time should be allowed for the
presentation of the complaint, the single member of the
Tribunal who heard the application for further time
shall not be appointed as one of the members of the

Tribunal who are to hear and determine the complaint.

Form of complaints.

44. (1) A complaint under this Ordinance, an application for further

time under section 43(1)(b) or a confirmation that section 40 has been complied with -
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(a) shall be presented to the Secretary in such form and

manner, and

(b) shall be supported by such information and

documents,

as the Secretary may require either generally or in relation to a particular case.

(2) At any time after the receipt of a complaint or application for
further time, the Secretary may require the complainant or applicant to provide such

additional information and documents as the Secretary sees fit.

Refusal to hear complaints.

45. (1) The Tribunal shall not hear and determine a complaint under
this Ordinance unless satisfied that the provisions of section 47 have been complied

with.

(2) The Tribunal shall not hear and determine a complaint under
this Ordinance or an application for further time under section 43(1)(b) if the
complainant or applicant and respondent have signed a settlement agreement or a

compromise agreement.

3) The Tribunal may refuse to hear and determine a complaint

under this Ordinance or an application for further time under section 43(1)(b) -

(a) if any provision of, or requirement imposed under,

section 44(1) or (2) is not complied with, or

(b) if the Tribunal is satisfied that the parties have,
otherwise than as mentioned in subsection (2), settled

the complaint by a legally binding agreement.

69



4) A settlement agreement -

(a) is binding on the parties, and
(b) in so far as it provides for any payment to be made -
(i) is enforceable as a judgment debt by the person

to whom the payment is to be made against the

other party, and

(ii) subject to the provisions of the agreement,
carries interest at the rate for the time being

prescribed under section 2 of the Judgements
(Interest) (Bailiwick of Guernsey) Law, 1985!

from the date of the agreement until the
payment is satisfied; and the interest may be

recovered as part of the payment.

5) A compromise agreement must satisfy the following
conditions -
(a) the agreement is in writing,
(b) the agreement relates to the particular complaint,
(c) the complainant has received advice from an

independent adviser as to the terms and effect of the

proposed agreement and in particular its effect on the

Ordres en Conseil Vol. XXIX, p. 133; this enactment has been amended.
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complainant's ability to pursue a complaint before the

Tribunal,
(d) the agreement identifies the adviser, and
(e) the agreement states that the conditions set out in

paragraphs (a) to (d) are satisfied.

(6) This section is without prejudice to the Employment and

Discrimination Tribunal (Guernsey) Order, 2020™.

@) In this section -

(a) "independent adviser' means a lawyer, a
representative of a trade union or person of another

description specified in regulations of the Committee,

and
(b) "lawyer" means -
(1) an Advocate,

(ii) a member of the Bar of England and Wales, the
Bar of Northern Ireland or the Faculty of

Advocates in Scotland, or

M G.S.I No. 91 of 2020.
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(iii)  aSolicitor of the Supreme Court of England and
Wales, of the Supreme Court of Judicature of

Northern Ireland, or of Scotland.

(8) In this Ordinance -

(a) "settlement agreement" means an agreement
countersigned by the Employment and Equal
Opportunities Service stating that the parties have

settled the complaint, and

(b) "compromise agreement’ means an agreement to
refrain from instituting or continuing any proceedings
before the Tribunal which satisfies the conditions set

out in subsection (5).

Time when act complained of is done.

46. For the purposes of this Part of the Ordinance -

(a) without prejudice to the operation of sections 16(3) and
17(3), where including a term in a contract is an act
which is prohibited by any provision of this Ordinance,
that act shall be treated as extending throughout the

duration of the contract,

(b) other than when paragraph (a) applies, any act
extending over a period shall be treated as done at the

end of that period, and

(c) a deliberate omission shall be treated as done when the

person ("P") decided upon it,
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and, in the absence of evidence establishing the contrary, P shall be taken for the

purpose of paragraph (c) to decide upon an omission -

Conciliation services.

(i)

(if)

when P does an act inconsistent with doing the

omitted act, or

if P has done no such inconsistent act, when the
period expires within which P might
reasonably have been expected to do the

omitted act.

47. (1) When a complaint under this Ordinance is presented to the

Secretary under section 42(1), the Secretary shall immediately transmit it to the

Employment and Equal Opportunities Service which shall -

(a)

(b)

use its best endeavours to settle the complaint by

giving such advice and assistance as it thinks necessary

or expedient or by conciliation, and thereafter

pass the complaint to the Secretary -

(i)

(if)

if, in its opinion, the complaint cannot be settled

by the methods set out in paragraph (a), or

in any case, if the complaint is not settled within
six weeks of being transmitted to it (or, if an
application for further time has been made
under section 43(1)(b), within six weeks of final

disposal of that application), unless in its
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opinion conciliation or negotiations are in

progress with a view to a settlement.

(2) Where the Employment and Equal Opportunities Service passes
a complaint to the Secretary under subsection 1(b), the Secretary shall inform the
Convenor of the Panel of the fact and the Convenor (or, if the Convenor is unavailable,
the Deputy Convenor) shall, subject to section 43(7)(b), appoint from the membership
of the Panel, a Tribunal constituted by three members to hear and determine the

complaint.

(3) The opinion of the Employment and Equal Opportunities

Service as to the matters set out in subsection (1)(b) is final.

4) Nothing communicated to the Employment and Equal
Opportunities Service or any officer thereof in relation to the performance of their
functions under subsection (1)(a) is admissible in evidence in any proceedings before

the Tribunal except with the consent of the person who so communicated it.

Burden of proof before the Tribunal.

48. (1) This section applies to any complaint under this Ordinance

made to the Tribunal under section 42.

(2) Where, on the hearing of the complaint, the complainant proves
facts from which the Tribunal could, in the absence of any other explanation, conclude
that a person ("A") has contravened any provision of this Ordinance, the Tribunal shall
find that the contravention occurred, unless A proves that A did not contravene the

provision.

Awards.
49. (1) Where the Tribunal finds that a complaint under this Ordinance

is well-founded, it shall make either or both of -
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(a) an award of compensation -

(i) which is recoverable as a judgment debt by the

complainant from the respondent, and

(ii) which carries interest at the rate for the time
being prescribed under the Judgements
(Interest) (Bailiwick of Guernsey) Law, 1985
from the date of the award until the award is
satisfied, and the interest may be recovered by

the complainant as part of the award, and

(b) a non-financial award.

(2) In this section "non-financial award" means an order that the
respondent take, within a specified period, action appearing to the Tribunal to be
practicable for the purposes of obviating or reducing the adverse effect on the
complainant of any act to which the complaint relates, where the Tribunal considers

the action not to be a disproportionate burden on the respondent.

Amount of compensation - work.

50. (1) Subject to the provisions of subsection (3) and section 54, the
amount of an award of compensation under section 49(1)(a) for a contravention of

section 14, 17 or 20 is an amount in the sum of -

(a) up to six months' pay, or where the complainant is paid
on a weekly basis, up to one week's pay multiplied by

26, and

(b) an amount payable for injury to feelings, hurt or

distress calculated by the Tribunal in accordance with
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regulations prescribed by the Committee up to a

maximum of £10,000.

(2) For the purposes of subsection (1)(a), the amount of a month's
pay, or (as the case may be) a week's pay is, subject to the provisions of subsection (3),
an amount equal to the complainant's average monthly pay during the six month
period immediately preceding the relevant date or (where the complainant was paid
on a weekly basis) the complainant's average weekly pay during the 26 week period

immediately preceding that date.

(3) In a case where, in the opinion of the Tribunal, the basis set out
in subsection (1)(a), as read with subsection (2), for calculating the element of the
award based on pay is inappropriate because it results in an amount of a month's pay,
or, as the case may be, a week's pay, which is more or less than the complainant's usual
amount of pay over one month or one week, the award shall be calculated on such
other basis as the Tribunal considers to be just and equitable in the circumstances of

the case.

4) For the purposes of subsection (2), the relevant date is -

(a) the date of the act which founded the complaint in

respect of which the award is made, or

(b) where the act is one extending over a period of time,
the latest date within that period which is prior to the
date on which the complaint was presented to the

Secretary.

76



Amount of compensation - cases where pay or financial loss may be awarded.

51. (1) Subject to subsection (2) and section 54, the amount of an award

of compensation under section 49(1)(a) for a contravention of section 21, 22, 23, 24, 25,

26, 27 or 32 is an amount in the sum of -

(a)

(b)

up to six months' pay, or where the complainant is paid
on a weekly basis, up to one week's pay multiplied by

26, and

an amount payable for injury to feelings, hurt or
distress calculated by the Tribunal in accordance with
regulations prescribed by the Committee up to a

maximum of £10,000,

and section 50(2) to (4) apply to the calculation of an amount of an award of

compensation under this section.

(2) In a case where, in the opinion of the Tribunal, the basis set out

in subsection (1) for calculating the award based on pay is inappropriate, for instance

because the complainant does not have a usual amount of pay, or has never received

pay which relates to the facts and circumstances of the complaint, the Tribunal may,

if it considers it to be just and equitable, award a sum equal to -

(a)

(b)

the amount of any financial loss suffered by the
complainant as a result of the act complained of up to

a maximum of £10,000, and

an amount payable for injury to feelings, hurt or
distress calculated by the Tribunal in accordance with
regulations prescribed by the Committee up to a

maximum of £10,000.
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Amount of compensation - goods and services etc.

52. Subject to section 54, the amount of award of compensation under

section 49(1)(a) for a contravention of section 28, 29, 30, 31 or 33 is a sum equal to -

(a) the amount of any financial loss suffered by the
complainant as a result of the act complained of up to

a maximum of £10,000, and

(b) an amount payable for injury to feelings, hurt or
distress calculated by the Tribunal in accordance with
regulations prescribed by the Committee up to a

maximum of £10,000.

Amount of compensation — equal pay.

53. (1) Subject to section 54 and subsection (2), the award of
compensation under section 49 for a contravention of section 16 is a sum equal to
arrears of pay, calculated as the sum which would have the effect of putting the
complainant in all respects in the position in which the complainant would have been
had an equal pay clause under section 16 been given effect to by the complainant's

employer since the commencement of that section.

(2) The maximum time period during which a sum equal to arrears
of pay can be calculated under subsection (1) is six years; but (for the avoidance of
doubt) compensation shall not be granted in respect of any period prior to the

commencement of section 16.

Reduction of award in certain cases.

54. Where in relation to a complaint under this Ordinance the Tribunal
finds that the complainant has unreasonably refused an offer by the respondent
which, if accepted, would have had the effect of putting the complainant in all respects

in the position in which the complainant would have been had the act which founded
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the complaint not occurred, the Tribunal shall reduce the amount of the award to such

extent as it considers just and equitable having regard to that finding.

Joined complaints under this Ordinance.

55. (1) A person ("A") may make more than one complaint under this
Ordinance against the same respondent ("B"), for example (and without limitation)

where the complaints relate to different protected grounds under Part I.

(2) Where A makes more than one complaint against B, and the
complaints relate to the same facts and circumstances, the Tribunal may decide to hear
and determine the complaints at the same time ("join the complaints", and cognisant

expressions shall be construed accordingly).

3) Where A makes a complaint under this Ordinance against B and

one or more other respondents, the Tribunal may decide to join the complaints where -

(a) the complaints relate to the same facts and

circumstances, and

(b) the Tribunal is satisfied that there is sufficient
connection between the respondents to make it
expedient to join the complaints (for example, the

respondents work for the same employer),

and in this Ordinance where complaints against several respondents are joined under

this section, the respondents are referred to as "connected respondents".

(4) Where the Tribunal decides to join the complaints, the

maximum total award which can be made under section 49(1)(a) is -
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(a) where the Tribunal considers a calculation of an award

based on pay to be appropriate -

(i) nine months' pay (or where the complainant is
paid on a weekly basis, one week's pay

multiplied by 39), and

(if) an amount payable for injury to feelings, hurt
or distress calculated by the Tribunal in
accordance with regulations prescribed by the

Committee up to a maximum of £10,000, and

(b) in any other case -

(1) £10,000 for financial loss, and

(ii) an amount payable for injury to feelings, hurt
and distress calculated by the Tribunal in
accordance with regulations prescribed by the

Committee up to a maximum of £10,000,

save where there is a complaint of victimisation by A as part of the joined complaints,
in which case the maximum award limits in paragraphs (a) and (b) do not apply to the

victimisation complaint.

Joined employment complaints.

56. €)) Subjection to subsection (2), in any case where a person ("A") -

(a) has made a complaint to the Tribunal against a
respondent ("B") under this Ordinance, or has made

more than one such complaint against B or connected

80



(b)

respondents which the Tribunal has decided to join

under section 55, and

has also made a complaint to the Tribunal against B as
employer under either or both of the following

provisions -

(1) section 16(1)(a), (b) or (c) of the Employment

Protection (Guernsey) Law, 1998",

(ii) section 38(1)(a) or (b) of the Sex Discrimination

(Employment) (Guernsey) Ordinance, 2005°,

the Tribunal may, where the complaints relate to the same facts or circumstances,

decide that it shall join the complaints.

(2) Subject to subsection (3), where the Tribunal decides to join the

complaints under subsection (1), the provisions of -

(a)

(b)

the Employment Protection (Guernsey) Law, 1998

apply in relation to any complaint under that Law, and

the Sex Discrimination (Employment) (Guernsey)
Ordinance, 2005 apply in relation to any complaint

under that Ordinance,

n

o

Ordres en Conseil Vol. XXXVIII, p. 239; this enactment has been amended.

Ordinance No. XXXI of 2005; this enactment has been amended.
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in all respects, save the maximum total award that can be made to a person in respect

of the joined complaints is —

(i) nine months' pay (or where the complainant is
paid on a weekly basis, one week's pay

multiplied by 39), and

(if) an amount payable for injury to feelings, hurt
or distress calculated by the Tribunal in
accordance with regulations prescribed by the

Committee up to a maximum of £10,000.

(3) Where there is a complaint of victimisation under this
Ordinance made by A as part of the joined complaints, the maximum award limits in

subsection (2) do not apply to the victimisation complaint.

Appeals from Tribunal to Royal Court.

57. (1) A party aggrieved by a decision or award of the Tribunal on a
question of law may, subject to the provisions of subsections (2) and (3), appeal to the
Royal Court in such manner and within such period as may be prescribed by order of

the Royal Court.

(2) No decision or award of the Tribunal shall be invalidated solely
by reason of a procedural irregularity, unless the irregularity was such as to prevent

any party to the proceedings from presenting a case fairly before the Tribunal.

3) This section does not confer a right of appeal on a question of

law which has been referred to the Royal Court under section 58.
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Reference of points of law to Royal Court.

58. A question of law arising in connection with the hearing and
determination by the Tribunal of a complaint under this Ordinance may, if the
Tribunal thinks fit, be referred for decision to the Royal Court in such manner, and

within such period as may be prescribed by order of the Royal Court.

Appeals from Royal Court to Court of Appeal.

59. (1) An appeal from a decision of the Royal Court made on an
appeal under section 57 or on a reference under section 58 lies, with leave of the Royal

Court or the Court of Appeal, to the Court of Appeal.

(2) Section 21 of the Court of Appeal (Guernsey) Law, 1961P

("powers of a single judge") applies to the powers of the Court of Appeal to give leave
to appeal under this section as it applies to the powers of the Court of Appeal to give

leave to appeal under Part II of that Law.

PART IX
NON-DISCRIMINATION NOTICES

Issue of non-discrimination notices.
60. (1) This section applies to an act which is prohibited by any
provision of Part IV, V, VI or VII (and so applies whether or not proceedings have

been brought in respect of the act).

(2) If the Director of the Employment and Equal Opportunities

Service ("the Director") is satisfied that a person ("A") is committing, or has committed

p Ordres en Conseil Vol. XVIII, p. 315; this enactment has been amended.
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any such act, the Director may serve on A a notice (a "non-discrimination notice")

requiring A -

(a) not to continue committing, or not to commit again (as

the case may be) any such act, and

(b) where compliance with paragraph (a) involves changes

in any of A's practices or other arrangements -

(1) to inform the Director when A has effected

those changes and what those changes are, and

(if) to take such steps as may reasonably be
required by the notice to inform other

concerned persons.

(3) A non-discrimination notice may also require A to provide the
Director with such other information or documents as may reasonably be required by

the Director in order to verify that the notice has been complied with.

4) The non-discrimination notice may specify the time by which
any information or document is to be provided to the Director, and the form and
manner in which they are to be provided, but any time specified must be reasonable
in all the circumstances of the case, and in any event not be later than five years after

the notice was served.

(5) The Director shall not serve a non-discrimination notice on a

person ("A") unless -

(@) A has been notified that the Director is minded to issue

a non-discrimination notice in respect of A, specifying
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(b)

()

the grounds on which the Director contemplates doing

S0,

A has been offered an opportunity of making oral or
written representations in the matter within a period of

not less than one month specified in the notice, and

the Director has taken account of any representations

so made.

(6) A person ("B") who, in providing any information or document

in compliance or purported compliance with a non-discrimination notice -

(a)

(b)

(©)

(d)

makes a statement which B knows or has reasonable
cause to believe to be false, deceptive or misleading in

a material particular,

recklessly makes a statement, dishonestly or otherwise,
which is false, deceptive or misleading in a material

particular,

produces or causes or permits to be produced any
information or document which B knows or has
reasonable cause to believe to be false, deceptive or

misleading in a material particular, or

recklessly produces or recklessly causes or permits to
be produced, dishonestly or otherwise, any
information or document which is false, deceptive or

misleading in a material particular,
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is guilty of an offence and liable on summary conviction to a fine not exceeding level

5 on the uniform scale.

(7) A person who wilfully alters, supresses, conceals or destroys a
document required to be produced by a non-discrimination notice is guilty of an
offence and liable on summary conviction to a fine not exceeding level 5 on the

uniform scale.

Discretionary financial penalties.

61. (1) Where the Director is satisfied that a person has, without
reasonable excuse, failed to comply with any requirement contained in a non-
discrimination notice within the specified period (if any), the Director may (subject to
the provisions of this section, section 62 and section 63) impose on that person a
financial penalty in respect of the failure of such amount of such amount as the

Director considers appropriate and proportionate, but not exceeding £10,000.

(2) In deciding whether or not to impose a penalty under this
section and, if so, the amount thereof the Director must take into consideration the

following factors -

(a) whether the failure was brought to the attention of the

Director by the person concerned,

(b) the seriousness of the failure,
() whether or not the failure was inadvertent,
(d) what efforts, if any, have been made to rectify the

failure and to prevent a recurrence,
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©)

(e)

(f)

the potential financial consequences to the person
concerned and to third parties of imposing a penalty,

and

the penalties imposed by the Director under this

section in other cases (if any).

Any financial penalty imposed under this section is payable to

the States and is recoverable as a civil debt.

(4)

Where the Director proposes to impose a financial penalty, the

Director must notify in writing the person on whom the penalty is to be imposed of -

must -

©)

(a)

(b)

()

the proposed penalty, and the reasons for the same,

the date on which it is proposed, subject to sections 62
and 63, to impose the penalty, which must not be less

than 21 days after the date of the notice, and

that person's right to make written representations to

the Director under section 62(1).

Where the Director imposes a financial penalty, the Director

(a)

(b)

issue to the person on whom the penalty is being

imposed notice of the penalty, and

include in the notice a statement of the right of appeal

under section 63.
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Representations prior to financial penalty.

62. (1) The person on whom a notice is served under section 61(4) may
make written representations to the Director concerning the proposed financial

penalty within 14 days of the date of the notice.

(2) If the person in question exercises their right under subsection

(1) the Director -

(a) must consider their representations, and

(b) may decide to -

(i) impose the penalty,

(i)  impose a penalty in a lesser amount,

(iii)  withdraw the penalty, or

(iv)  postpone the date for imposing the penalty,

but in any event the Director must inform that person of the decision in writing, and
the Director's reasons for the same, before the date on which financial penalty is

imposed or would otherwise have been imposed.

3) Without prejudice to section 63(8), and for the avoidance of
doubt, where the Director has imposed a financial penalty under section 61 the

Director may not seek to recover payment of that penalty until -

(a) 28 days immediately following the date of the notice of

the penalty issued under section 61(5)(a), or
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(b) if an appeal is instituted within that period, the final

determination, or withdrawal, of that appeal,

and for the purposes of this subsection, an appeal shall be deemed not to have been
finally determined until the expiration of the time allowed for the institution of an
appeal to the Court of Appeal under the Court of Appeal (Guernsey) Law, 1961 or

until the determination of any such appeal instituted within that time.

Appeals against decisions to impose financial penalties.

63. (1) A person aggrieved by a decision of the Director to impose a

financial penalty may appeal to the Court against the decision.

(2) The grounds of an appeal under this section are that -

(a) the decision was ultra vires or there was some other

error of law,

(b) the decision was unreasonable,

(c) the decision was made in bad faith,

(d) there was a lack of proportionality, or

(e) there was a material error as to the facts or as to the
procedure.

(3) Subject to subsection (4), an appeal under this section shall be

instituted -

(a) within a period of two months immediately following

the date of the notice of the decision, and
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(b) by summons served on the Director stating the
grounds and material facts on which the appellant

relies.

4) The period within which an appeal in respect of a decision of
the Director to issue a notice of a financial penalty under section 61(5) shall be

instituted is 28 days immediately following the date of the notice of the decision.

) The Director may, where an appeal under this section has been
instituted, apply to the Court, by summons served on the appellant, for an order that
the appeal shall be dismissed for want of prosecution; and on hearing the application

the Court may -

(a) dismiss the appeal or dismiss the application (in either
case on such terms and conditions as the Court may

direct), or

(b) make such other order as the Court considers just.

The provisions of this subsection are without prejudice to the inherent powers of the

Court or to the provisions of rule 52 of the Royal Court Civil Rules, 20074.

(6) On an appeal under this section the appellant shall have the

burden of proof and the final right of reply.

(7) On an appeal under this section the Court may -

q O.R.C. No. IV of 2007; as amended by O.R.C. No. II of 2008.
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(a) set the decision aside and, if the Court considers it
appropriate to do so, remit the matter to the Director

with such directions as the Court thinks fit, or

(b) confirm the decision, in whole or in part.

(8) On an appeal under this section against a decision of the
Director, the Court may, on the application of the appellant or the Director or of its
own volition, and on such terms as the Court thinks just, suspend or modify the

operation of the decision pending the determination of the appeal.

) An appeal from a decision of the Court under this section lies to

the Court of Appeal on a question of law.

(10)  Inthis section and section 66, "the Court" means the Royal Court

sitting as an Ordinary Court.

Register of non-discrimination notices.

64. (1) The Director shall establish and maintain a register of non-

discrimination notices ("the register").

(2) Any person is entitled, on payment of such fee (if any) as may

be determined by the Director -

(a) to inspect the register at the principal offices of the
Director during office hours, and to take copies of any

entry, or

(b) to obtain from the Director a copy, certified by the

Director to be correct, of any entry in the register.
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(3) The Director may, if the Director thinks fit -

(a) determine that the right to inspect the register and take
copies of any entry conferred by subsection (2)(a) is
exercisable in relation to a copy of the register instead

of, or in addition to, the original,

(b) keep the register in electronic form.

(4) A non-discrimination notice shall not be included in the register
until the time fixed by section 63 for appealing against the notice has expired or (where

an appeal is instituted) until the appeal is finally disposed of.

(5) A non-discrimination notice shall be removed from the register

on the expiry of the period of six years from the day it was included.

Power to obtain information.

65. (1) Where the Director believes that a person -

(a) may be committing or may have committed an act
which is prohibited by any provision of Part IV, V, VI
or VII, or

(b) may be failing or may have failed to comply with any

requirement contained in a non-discrimination notice,

the Director may serve a notice (an "information notice") under this section.

(2) A notice under this section shall be in writing and may -

(a) require any person to provide such information or

documents as may be described in the notice,
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(b)

()

specify the time by which, and the manner and form in
which, the information documents are to be provided,

and

require any person to attend at such time and place as
is specified in the notice and give oral information
about, and produce all documents in possession or
under the person's control relating to, any matter

specified in the notice.

(3) A notice under this section must not require a person to give

any information or to produce any evidence which the person could not be compelled

to give in evidence, or produce, in civil proceedings before the Royal Court.

4) A person who -

(a)

(b)

without reasonable excuse fails to comply with any
provision of the notice served on him under this

section, or

wilfully alters, suppresses, conceals or destroys a
document required to be produced by notice under this

section,

is guilty of an offence and liable on summary conviction to a fine not exceeding level

5 on the uniform scale.

(5) A person who, in providing any information or document in

compliance or purported compliance with a notice under this section -
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(a) makes a statement which the person knows or has
reasonable cause to believe to be false, deceptive or

misleading in a material particular,

(b) recklessly makes a statement, dishonestly or otherwise,
which is false, deceptive or misleading in a material

particular,

(c) produces, or causes to be produced, any information or
document which the person knows or has reasonable
cause to believe to be false, deceptive or misleading in

a material particular, or

(d) recklessly produces, or recklessly causes or permits to
be produced, dishonestly or otherwise, any
information or document which is false, deceptive or

misleading in a material particular,

is guilty of an offence and liable on summary conviction to a fine not exceeding level

5 on the uniform scale.

Appeals against notices.

66. (1) Within a period of 28 days beginning on the day on which a
non-discrimination notice or an information notice is served on any person, the person
may appeal against any requirement of the non-discrimination or information notice,

as the case may be, to the Tribunal.

(2) A person wishing to appeal under this section shall give notice
of appeal to the Secretary, who shall immediately transmit the notice to the Convener

of the Panel to enable the Convenor (or, if the Convenor is unavailable, the Deputy

94



Convenor) to appoint from the membership of the Panel a Tribunal constituted by

three members to hear and determine the appeal.

3) Where the Tribunal considers a requirement in respect of which
an appeal is brought under subsection (1) to be unreasonable because it is based on an
incorrect finding of fact or for any other reason, the Tribunal shall quash the

requirement.

(4) On quashing a requirement under subsection (3), the Tribunal
may direct that the non-discrimination or information notice shall be treated as if, in
place of the requirement quashed, it contained a requirement in the terms specified in
the direction; and subsection (1) does not apply to a requirement treated as included
in a non-discrimination or information notice by virtue of a direction under this

subsection.

5) A party aggrieved on a question of law by a decision of the
Tribunal under this section, may appeal to the Court in such manner and within such
period as may be prescribed by order of the Court, but this subsection does not confer
a right of appeal on a question of law which has been referred to the Court under

subsection (6).

(6) A question of law arising in connection with the hearing and
determination by the Tribunal of an appeal against a non-discrimination or
information notice may, if the Tribunal thinks fit, be referred for decision to the Court

in such manner and within such period as may be prescribed by order of the Court.

(7) No requirement of a non-discrimination notice, requirement of
an information notice, or decision of the Tribunal shall be quashed solely by reason of
a procedural irregularity (whether on the part of the Director or the Tribunal), unless
the irregularity was such as to prevent the person on whom the notice was served

("A") from presenting A's case fairly.
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8) An appeal from a decision of the Court made on an appeal or
reference under this section lies, with leave of the Court or the Court of Appeal, to the

Court of Appeal.

) Section 21 of the Court of Appeal (Guernsey) Law, 1961
("powers of a single judge") applies to the powers of the Court of Appeal to give leave
to appeal under this section as it applies to the powers of the Court of Appeal to give

leave to appeal under Part II of that Law.

(10)  Where under this section the Tribunal or (if there is an appeal
from the Tribunal's decision) the Court or Court of Appeal quashes a non-
discrimination notice, an information notice, or any requirement of either, the notice

or (as the case may be) the requirement shall be deemed void ab initio.

PART X
MISCELLANEOUS AND FINAL

Codes of practice and guidance.

67. (1) The Committee may by regulation provide for codes of practice
on the prevention of discrimination, or the promotion of equality, under this

Ordinance.

(2) The Committee may issue guidance in respect of people's rights
and duties under this Ordinance, and such guidance may, without limitation, provide
information about what is required in an accessibility action plan as required by
section 37, or otherwise specify established standards of accessibility which would

fulfil the duty imposed by that section.

(3) The Committee shall publish or cause to be published codes of

practice and guidance under this section on the States of Guernsey website.
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(4) A court or tribunal may take into account codes of practice and
guidance under this section when exercising functions conferred under this Ordinance

and the Sex Discrimination (Employment) (Guernsey) Ordinance, 2005.

Liability of emplovers and agents, etc.

68. (1) Anything done by a person ("A") in the course of A's
employment shall be treated for the purposes of this Ordinance as done by A's
employer as well as by A, whether or not it was done with the employer's knowledge

or approval.

(2) Anything done by a person ("B") as agent for a principal with
the authority of that principal shall be treated for the purposes of this Ordinance as

done by that principal as well as by B.

3) In any proceedings (whether before the Tribunal or the court)
brought under this Ordinance against any person ("C") in respect of an act alleged to
have been done by an employee of C's it is a defence for C to prove that C took such
steps as were reasonably practicable to prevent the employee from doing that act, or

from doing in the course of the employee's employment, acts of that description.

4) An employee or agent ("D") does not contravene this Ordinance

if -

(a) D is following the instructions or policy of the

employer or principal, as the case may be, and

(b) it is reasonable for D to do so.

Restrictions on contracting out.

69. (1) Subject to subsection (2), any provision in an agreement

(whether a contract of employment or not) is void in so far as it purports -
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(a) to exclude or limit the operation of any provision of

this Ordinance, or

(b) to preclude a person from bringing proceedings under

this Ordinance before the Tribunal.

(2) Subsection (1) does not apply to -

(a) a settlement agreement, including one made with the
assistance of the Employment and Equal Opportunities

Service pursuant to section 45, or

(b) a compromise agreement.

Awards to be recoverable as preferred debts.

70.  For the purposes of section 1 of the Preferred Debts (Guernsey) Law,
the "Preterre ebts Law’), in the distribution ot the property of a person
1983" (the "Preferred Debts Law"), in the distribution of the property of a p

whose affairs have been declared to be in a state of désastre at a meeting of arresting
creditors held before a Jurat as Commissioner, and in the winding up of a company

which is insolvent -

(a) an award of compensation under section 49 of this

Ordinance ranks equally with -

(1) the debts to which section 1(1)(b) of the

Preferred Debts Law relates,

r Ordres en Conseil Vol. XXVIII, p. 184; this enactment has been amended.
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(b)

Proof of documents.

(ii) an award wunder section 45 of the Sex
Discrimination  (Employment) (Guernsey)

Ordinance, 2005, and

(iii)  any award under section 15K, 21 or 24 of the

Employment Protection (Guernsey) Law, 1998,

and shall be paid in full, unless the assets are
insufficient, in which case the award of compensation
under section 49 of this Ordinance and the debts and
award described in subparagraphs (i), (ii) and (iii) shall

abate in equal proportions, and

subject to the provisions of paragraph (a), an award of
compensation under section 49 of this Ordinance is
payable in priority to all debts other than debts to
which section 1(1)(za) or (a) of the Preferred Debts Law

relates.

71. In any legal proceedings (including, without limitation, proceedings

under this Ordinance, whether before the Tribunal or otherwise) a document

purporting to be a document issued for the purposes of this Ordinance by or on behalf

of the Employment and Equal Opportunities Service or the Committee and to be

signed by an officer, member or statutory official thereof -

(a)

(b)

is admissible in evidence,

shall, unless the contrary is proved, be deemed to be
the document which it purports to be and to have been

signed by the person by whom it purports to have been
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signed, without proof of person's identity, signature or

official capacity, and

(c) is evidence of the matters stated therein.

Interpretation.

72. (1) In this Ordinance, except where the context otherwise requires -
"accessibility action plan": see section 37,
"accommodation provider": see section 31,
"ancient monument'": see section 37,

"arrangements for selective admission": see paragraph 23 of the

Schedule,

"assessed needs": see paragraph 26 of the Schedule,
"blood": see paragraph 28 of the Schedule,

"blood donation service": see paragraph 28 of the Schedule,
"caching services": see paragraph 37 of the Schedule,
"charity": see paragraph 10 of the Schedule,

"child" includes a step-child and a foster child,

"close relative": see section 3,

"club or association': see section 30,
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"colleague": see section 19,
"Commencement" means 15t October 2023,
"commercial premises": see section 36,

"Committee" means the States Committee for Employment & Social

Security,
"compromise agreement": see section 45,
"contract of employment": see section 14,
"contract work": see section 20,
"contract worker": see section 20,
"country": see paragraph 3 of the Schedule,

"the Director" means the Director of the Employment and Equal

Opportunities Service,
"diversity monitoring": see section 15,
"education provider': see section 29,
"educational institution": see section 29,
"employee": see section 14,
"employer": see section 14,

"employment": see section 14,
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"employment agency" means the business (whether or not carried on
with a view to profit and whether or not carried on in conjunction with any
other business) of providing services (whether by the provision of information
or otherwise) for the purposes of finding employment for persons, or of

supplying employers with persons to do work,

"Employment and Equal Opportunities Service" means the service
which is headed by the Director of the Employment and Equal Opportunities

Service,

"enactment": in relation to acts done under legislative authority, see
paragraph 2 of the Schedule, and in relation to immigration, see paragraph 5

of the Schedule,

"estate agent': see paragraph 42 of the Schedule,

"facilities": see section 28,

"governing instrument": see paragraph 10 of the Schedule,

"Guernsey" includes Herm and Jethou,

"hosting services": see paragraph 37 of the Schedule,

"Immigration Acts": see paragraph 5 of the Schedule,

"impairment": see section 1,

"independent adviser": see section 45,

"information society service'": see paragraph 37 of the Schedule,
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"judge": see paragraph 2 of the Schedule,

"landlord" means an accommodation provider who has disposed of

property by way of a tenancy to a tenant,

"lawyer": see section 45,

"minor improvement": see section 34,

"national origins": see section 2,

"non-discrimination notice"; see section 60,

"non-financial award": see section 49,

"non profit organisation": see paragraph 10 of the Schedule,

"the Panel": see section 42,

"parent"” of a person ("K") means -

(a) the genetic mother or father of K, or

(b) where an adoption order has been made in respect of

K, a person entitled under the order to adopt K,

and includes a step-parent or foster parent of K,

"partner’": see subsection (3),

"partnership": see section 23,
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"pay", in sections 16, 19, 50, 51, 53, 55, and 56, means all wages or salary
(whether or not earned wholly or in part by way of commission) paid to the
employee in question pursuant to the employee's contract of employment,

including -

(a) overtime rates, shift pay and holiday pay, and
(b) any other pecuniary benefit paid to the employee in
cash,

in each case before the making of any deductions from the gross amounts
payable, whether in respect of income tax or social insurance contributions or

otherwise,

"a person who provides supported employment": see paragraph 21 of

the Schedule,

"pre-complaint conciliation": see section 41,

"prescribed list of works": see section 35,

"prescribed organisation": see paragraph 14 of the Schedule,

"preventative public health services": see paragraph 32 of the

Schedule,

"principal’, in relation to contract work: see section 20,

"professional body": see section 27,

"public body": see paragraph 7 of the Schedule,
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"public highway": see section 38,

"public office": see section 25,

"public sector school or education provider": see section 37,

"public sector service provider": see section 37,

"qualification or authorisation": see section 27,

"recipient", in relation to information society services: see paragraph 37

of the Schedule,

"recruitment process": see section 15,

"registered health professional" means -

(a) a person entitled to practise as a medical practitioner
within the meaning of the Regulation of Health

Professions (Medical Practitioners) (Guernsey and

Alderney) Ordinance, 2015, or

(b) a nurse, midwife or health visitor -

(1) registered with the UK's Nursing and

Midwifery Council or

(if) registered under any enactment in force in

Guernsey concerning the required standards,

§ Ordinance No. XXII of 2015; this enactment has been amended.
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qualifications or registrations required to

practise as a nurse, midwife or health visitor,

"relevant financial service": see paragraph 34 of the Schedule,

"relevant person', in relation to immigration: see paragraph 5 of the
Schedule and in relation to population management: see paragraph 6 of the

Schedule,

"religious mutual association": see paragraph 35 of the Schedule,

"religious organisation": see paragraph 12 of the Schedule,

"religious premises": see paragraph 39 of the Schedule,

"residential premises": see paragraph 42 of the Schedule,

"responsible body", in relation to a school or education provider: see

section 29,

"risk assessment based relevant financial service": see paragraph 33

of the Schedule,

"school": see section 29,

"the Secretary": see section 42,

"service provider": see section 28,

"services of a mere conduit": see paragraph 37 of the Schedule,

"settlement agreement": see section 45,
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"sibling" includes step-sibling,

"social housing provider": see paragraph 44 of the Schedule,

"sport": see paragraph 41 of the Schedule,

"spouse': see subsection (2),

the "step-child" of a person includes the issue of the first degree and
the adopted child of that person's spouse or partner, and "step-parent" shall be

construed accordingly,

"States" means the States of Guernsey,

"substantial”, in relation to disadvantage: see section 32,

"tenancy" means a tenancy created (whether before or after the coming

into force of this Ordinance) -

(a) by a lease or sub-lease,
(b) by an agreement for a lease or sub-lease, or
(0 by a tenancy agreement,

in each case whether or not in writing, and "tenant" shall be construed

accordingly.

"the Tribunal": see section 42, and

"vocational training": see section 22.
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(2) For the purposes of this Ordinance, a marriage under the law of
any country or territory is not prevented from being recognised only because it is the

marriage of a same sex couple, and "spouse" shall be interpreted accordingly.

3) For the purposes of this Ordinance, M is N's partner if M is N's
civil partner, or if M and N live in the same household in a subsisting relationship that

is akin to marriage or civil partnership; and "civil partner" means a person who has
registered as the civil partner of another person under the Civil Partnership Act 2004,

or who is treated under that Act as having formed a civil partnership by virtue of
having registered an overseas relationship within the meaning of that Act, and whose
civil partnership, or registered overseas relationship, has not been dissolved or

annulled.

(4) For the purposes of section 6(1), A treats B less favourably than
A treats or would treat others because of a protected ground if the protected ground
is one reason (and, for the avoidance of doubt, not necessarily the primary reason) for

the less favourable treatment.

%) For the purposes of section 7(a), A treats B, by virtue of the
association referred to therein, less favourably than a person who is not so associated
is, has been or would be treated, if that association is one reason (and, for the
avoidance of doubt, not necessarily the primary reason) for the less favourable

treatment.

(6) For the purposes of this Ordinance, employers are "associated"

if they are associated companies within the meaning of the Companies (Guernsey)

t An Act of Parliament (2004 c. 33)
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Law, 2008, or, in the case of employers which are legal persons other than companies

within the meaning of that Law -

(a) one (directly or indirectly) has control of the other, or
(b) a third person (directly or indirectly) has control of
both,

and "associate" shall be construed accordingly.

(7) For the purposes of this Ordinance, and for the avoidance of
doubt, unless the context otherwise requires a reference to an act includes an omission,

and related words and expressions have corresponding meanings.

Ships and aircraft.

73. (1) Part V applies in relation to -

(a) employment on board a ship, and

(b) employment on aircraft,

only in such circumstances as are prescribed by regulations of the Committee.

) In this section —

(a) "ship" has the same meaning as in the Merchant

Shipping (Bailiwick of Guernsey) Law, 2002Y, and

u Order in Council No. VIII of 2008; this enactment has been amended.

v Order in Council No. VIII of 2004; this enactment has been amended.
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(b) "aircraft’ has the same meaning as in the Aviation

Registry (Guernsey) Law, 2013%.

Exceptions to the prohibitions in Parts IV to VII.

74.  The Schedule (Exceptions to the prohibitions in Parts IV to VII) has

effect.

General provisions as to subordinate legislation.

75. (1) Regulations or an order under this Ordinance -

(a) may be amended or repealed by subsequent

regulations, or an order as the case may be, hereunder,

(b) may contain such consequential incidental
supplemental and transitional provision (including
provision for the payment of fees) as may appear to the
Committee, or (as the case may be) to the Royal Court,

to be necessary or expedient, and

(c) subject to subsection (2), in the case of regulations of
the Committee, shall be laid before a meeting of the
States as soon as possible and shall, if at that or the next
meeting the States resolve to annul them, cease to have
effect, but without prejudice to anything done under

them or to the making of new regulations.

w Order in Council No. XIII of 2013; this enactment has been amended.
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(2) Any regulations made under paragraph 46 of the Schedule shall

not have effect unless and until approved by a resolution of the States.

Transitional provisions: contracts etc.

76. Where a -
(a) contract (other than a contract of employment),
(b) lease or sub-lease, or
(c) licence to occupy property,

has been entered into before Commencement and continues to have effect thereafter,
no complaint may be made to the Tribunal under this Ordinance in respect of an act
done to give effect to, or otherwise in accordance with, any provision of that contract,
lease, sub-lease or licence until the expiry of two years from Commencement, and for
the purposes of this section "contract" includes, but is not limited to, a contract for a
financial services product such as a policy of insurance or a pension scheme (including

a pension scheme which is based on a trust).

Extent.
77. This Ordinance has effect in Guernsey, Herm and Jethou.
Citation.
78. This Ordinance may be cited as the Prevention of Discrimination

(Guernsey) Ordinance, 2022.

Commencement.
79. (1) Subject to the following provisions of this section, this

Ordinance shall come into force on Commencement.
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(2) Section 8 shall not come into force before 15t October 2028 insofar
as the existence of a physical feature falling within section 32(2)(b) constitutes the
application of a provision, criterion or practice falling within section 8(1), in which
regard it shall come into force on the day appointed by regulations of the Committee,
and different dates may be appointed for different provisions or parts thereof and for

different purposes.

3) Save as provided by subsections (4), (5) and (6)(b), sections 32
and 33, insofar as those sections impose a duty on a school or education provider, shall
not come into force before 1+t September 2025, and those sections insofar as they
impose that duty will come into force on the day appointed by regulations of the
Committee, and different dates may be appointed for different provisions or parts

thereof and for different purposes.

4) Section 33 shall not come into force before 1%t October 2028
insofar as it imposes a proactive duty on service providers and school and education
providers to make reasonable adjustments to physical features, and that section
insofar as it imposes that duty will come into force on the day appointed by
regulations of the Committee, and different dates may be appointed for different

provisions or parts thereof and for different purposes.

5) Subject to subsection (6), sections 29, 32(2)(b), 34, 35, 36, and 37
shall come into force on the day appointed by regulations of the Committee, and
different dates may be appointed for different provisions or parts thereof and for

different purposes.

6) Regulations under subsection (5) may not provide for -

(a) section 29 to come into force before 1t September 2025,
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(b) section 32(2)(b) to come into force before

1st October 2028, or

(c) section 35, 36 or 37 to come into force before

1st October 2028.

113



SCHEDULE

Section 74

PARTI
GENERAL EXCEPTIONS TO THE PROHIBITIONS IN PARTS IV TO VII

Positive action.

1. This Ordinance does not prohibit a person ("P") from taking any action

which -

(a) P takes with the aim of ensuring equality, or a greater
degree of equality, on any of the protected grounds,

and

(b) which P takes with the aim of achieving one of the

following -

() the prevention, compensation for or removal of
any disadvantage or inequality connected with

a protected ground,

(i)  the promotion of equality of opportunity on
any of the protected grounds, including in

relation to recruitment and promotion, or

(iii)  the catering for the special needs of persons, or
a category of persons, who, because of a
protected ground, may require facilities,

arrangements, services or assistance not
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required by persons who do not have those

special needs.

Act done under legislative or judicial authority.

2. (1) This Ordinance does not prohibit a person from taking any

action which is required by or under, or done for the purpose of complying with -

(a) an enactment,

(b) a requirement or condition imposed under an

enactment, or

(c) an order of a court or tribunal.

(2) This Ordinance does not apply to -

(a) anything done in the exercise of a judicial function,
including things done on the instructions of, or on

behalf, of a judge, or

(b) a decision whether or not to commence or continue

criminal proceedings.

(3) In this Ordinance "judge" means the Bailiff, the Deputy Bailiff,
a Lieutenant-Bailiff, a Judge or Deputy Judge of the Magistrate's Court, a Judge of the
Royal Court, a Judge of the Court of Appeal or a Justice of the Judicial Committee of

the Privy Council.

4) In this paragraph, "enactment" includes -

(a) an enactment of the United Kingdom having effect in

Guernsey, and
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(b) any convention which is extended to or which

otherwise has effect in Guernsey.

Compliance with law of another country.

3. (1) This Ordinance does not prohibit a person from taking any
action which is done in Guernsey for the purposes of complying with the law of, or

the order of a court or tribunal of, another country.

(2) In this paragraph, "country” includes territory or jurisdiction.

National security.

4. A person does not contravene this Ordinance only by doing, for the
purposes of safeguarding national security, anything it is proportionate to do for that

purpose.

Immigration.
5. (1) This paragraph applies to discrimination on the protected

grounds of race, disability, carer status and religious belief.

(2) Subject to subsection (3), this Ordinance does not prohibit a
relevant person from taking any action which is done with the aim of giving effect to
or in the exercise of functions exercisable under, in connection with or for the purposes

of any -

(a) enactment which relates to immigration, including but

not limited to -

(1) the Immigration Acts,
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(ii) the Immigration (Bailiwick of Guernsey) Rules,

2008%,

(iii)  the Directions of the Lieutenant Governor
Concerning Leave to Enter and Remain, 2019,

or

(b) a policy of the States of Guernsey or the Committee for

Home Affairs which relates to immigration.

3) Subsection (2) does not apply to the duty to make reasonable

adjustments for a disabled person under sections 32 and 33.

(4) The duty to make reasonable adjustments for a disabled person

under section 32 and 33 does not apply to a relevant person -

(a) taking a decision within subparagraph (5), or

(b) doing anything for the purposes of or in pursuance of

a decision within that subparagraph.

) A decision is within this subparagraph if it is a decision to do

any of the following on the ground that doing so is necessary for the public good -

(@) to refuse entry clearance,

(b) to refuse, cancel or vary leave to enter or remain,

X G.S.I. No. 26 of 2008; this enactment has been amended.
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(c) to refuse an application to vary leave to enter or

remain.

6) In this section -

(a) "enactment” includes an enactment of the United

Kingdom having effect in Guernsey, and

(b) "relevant person" includes, without limitation, the
Committee for Home Affairs, the Lieutenant Governor,
an immigration officer, a police officer and any person

granting or refusing entry clearance within the
meaning of the Immigration Act 1971Y as extended to

the Bailiwick,

() "Immigration Acts" means any Act of the United
Kingdom Parliament extended (with modifications, if
any) to the Bailiwick and relating to immigration,

including but not limited to the following -

(1) the Immigration Act 1971,

(i)  the Immigration Act 19887,

(iii)  the Asylum and Immigration Act 1996%%,

y An Act of Parliament, 1971, c. 77; this enactment has been amended.

z An Act of Parliament, 1988, c. 14; this enactment has been amended.

4@ An Act of Parliament, 1996, c. 49; this enactment has been amended.
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(iv)  the Immigration and Asylum Act 1999°P,

(v) the Nationality, Immigration and Asylum Act

2002¢¢,

(vi)  the Immigration, Asylum and Nationality Act

200694

(vii)  the UK Borders Act 2007¢¢,

(viii) the Immigration Act 2014ff, and

(ix)  the Immigration and Social Security Co-

ordination (EU Withdrawal) Act 202088,

Population Management.

6. (1) This paragraph applies to discrimination on the protected

grounds of race and carer status.

bb
cc
dd
ee

ff

88

An Act of Parliament, 1999, c. 33; this enactment has been amended.
An Act of Parliament, 2002, c. 41; this enactment has been amended.
An Act of Parliament, 2006, c. 13; this enactment has been amended.
An Act of Parliament, 2007, c. 30; this enactment has been amended.
An Act of Parliament, 2014, c. 22; this enactment has been amended.

An Act of Parliament, 2020, c. 20; this enactment has been amended.
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(2) This Ordinance does not prohibit a relevant person from taking
any action which is done with the aim of giving effect to or in the exercise of functions

exercisable under, in connection with or for the purposes of -

(a) the Population Management (Guernsey) Law, 2016MH,
or
(b) any policy of the States of Guernsey or the Committee

for Home Affairs which relates to population

management,

provided that the action taken is a proportionate means of achieving that aim.

(3) In this section "relevant person" means a person who has
functions related to population management conferred on them by the Population
Management (Guernsey) Law, 2016 or another enactment, or by a policy mentioned
in paragraph (2)(b) and includes, without limitation, the Administrator of Population

Management.

Crown employment, etc.

7. (1) A person does not contravene this Ordinance by making,
implementing, following, publishing or displaying rules or requirements restricting

to persons of particular nationality, descent, residence, or birthplace -

(a) Crown appointments or employment in the service of

the Crown,

hh  Order in Council No. VI of 2016; this enactment has been amended.
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(b) employment by a public body, or

(c) the holding of a public office.

(2) In this paragraph -

(a) "public body" means a body (whether corporate or
unincorporated) certain of whose functions are

functions of a public nature, and

(b) "public office" has the same meaning as in section 25

save that it includes the office of People's Deputy.

Protection from harm.

8. A person does not contravene this Ordinance by doing anything in
relation to a person who has a tendency to commit an act the commission of which is

or may be a criminal offence punishable with imprisonment, if the thing done is -

(a) done for the purposes of protecting other people or

property from harm, and

(b) is a proportionate means of achieving that aim.

Race: act done pursuant to States' policy.

9. (1) This paragraph applies to discrimination on the protected

ground of race.

() This Ordinance does not prohibit a person from taking any
action which is done pursuant to a policy adopted by the States or any Committee

thereof where the implementation of that policy applies criteria based on a person's
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place of birth or length of residence in Guernsey for the purposes of providing access

to -

(@) government services (including, without limitation,

loans, grants and benefits), and

(b) employment or other opportunities.

Charities and non profit organisations.

10. (1) A person does not contravene this Ordinance only by restricting

the provision of benefits to persons who share a protected ground if -

(a) the person acts in pursuance of a governing

instrument, and

(b) the provision of benefits is either a proportionate
means of achieving a legitimate aim, or for the purpose
of preventing or compensating for a disadvantage

linked to the protected ground.

(2) If a governing instrument enables the provision of benefits to
persons of a class defined by reference to colour, it has effect for all purposes as if it

enabled the provision of such benefits -

(@) to persons of the class which results if the reference to

colour is ignored, or

(b) if the original class is defined by reference only to

colour, to persons generally.

(3) In this section -
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(a) "charity" has the same meaning as in the Charities etc.

(Guernsey and Alderney) Ordinance, 2021ii,

(b) "governing instrument’ means an instrument
establishing or governing a charity or non profit
organisation (including an instrument made or having

effect before the commencement of this section), and

(0 "non profit organisation" has the same meaning as in
the Charities etc. (Guernsey and Alderney) Ordinance,
2021 provided that the non profit organisation is
established solely or principally for the purpose of
preventing or compensating for a disadvantage linked

to a protected ground.

Acts of worship.

11. This Ordinance, so far as relating to the protected ground of religious
belief, does not apply in relation to anything done in connection with acts of worship

or other religious observance.

Religious organisations.

12. (1) To the extent that a religious organisation falls within Parts V or
VI of this Ordinance, the religious organisation does not contravene those Parts only
by applying in relation to membership of or registration with the organisation, or
appointment to a board or committee of the organisation, a requirement to be of a

particular religion.

ii Ordinance No. XXIV of 2021; this enactment has been amended.
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(2) In this paragraph, 'religious organisation" means any

organisation with an ethos based on religion.

Tribunal members.

13.  This Ordinance does not prohibit a member of the Tribunal from taking
any action which is done in the exercise of functions exercisable under, in connection

with, or for the purposes of the Employment and Discrimination Tribunal (Guernsey)

Ordinance, 2005.
Animals.
14. (1) A person does not contravene this Ordinance only by

disallowing or putting restrictions in respect of an animal, unless the animal meets the

criteria in subparagraph (2).

@) The criteria are that the animal is a dog (or other animal
prescribed for the purposes of this paragraph by regulations of the Committee) which

has been trained by a prescribed organisation to -

(a) guide a visually impaired person,

(b) assist a hearing impaired person,

(c) assist a person with epilepsy or diabetes,

(d) assist a disabled person who has an impairment that

affects the person's mobility, manual dexterity,
physical co-ordination or ability to move everyday

objects, or

124



(e) assist a person who has a disability (other than one
falling within subparagraphs (a) to (d)) of a kind as set

out in regulations of the Committee.

3) In this paragraph, a "prescribed organisation" is an
organisation which trains dogs or other animals which has been prescribed for the

purposes of this paragraph by regulations of the Committee.

PARTII
SPECIFIC EXCEPTIONS - WORK

Genuine and determining occupational requirement.

15. (1) A person ("A") does not contravene a provision mentioned in
Part V by applying in relation to work, a requirement for a person to have a particular

protected ground, if A shows that, having regard to the nature or context of the work -

(a) it is an occupational requirement,

(b) the application of the requirement is a proportionate

means of achieving a legitimate aim, and

(c) the person to whom A applies the requirement does
not meet it (or A has reasonable grounds for not being

satisfied that the person meets it).

(2) The reference in paragraph (1) to work is a reference to
employment, contract work, a position as partner, an appointment to a personal office

or an appointment to a public office.

(3) Where A can show that their requirement for a person to have a

particular protected ground is an occupational requirement falling within subsection
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(1), an employment agency or provider of vocational training does not contravene any
provision of this Ordinance by restricting their supply of persons to A to those that

have the particular protected ground.

Employment for the purposes of an organised religion.

16. (1) An employer ("A") does not contravene section 14(1) or (2) in

relation to work for A which is for the purposes of an organised religion by -

(a) applying a requirement to be of a particular religion or

religious denomination, or

(b) having regard to any conduct on the employee's part
which is incompatible with the precepts, or with the
upholding of the tenets, of the religion or religious

denomination in question.

(2) In this section, work is for the purposes of an organised religion
if it involves representing or promoting the religion, including, but not limited to

being a minister, celebrant, leader or youth worker of the religion.

Senior leadership positions: schools with a religious ethos.

17. (1) Section 14(1) and (2), so far as relating to religious belief, does

not apply to a school which has a religious ethos, but only to the extent that -

(a) preference may be given, in connection with the
appointment, promotion or remuneration of any
teacher in a senior leadership position at the school, to

persons -
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(1) whose religious opinions are in accordance
with the tenets of the religion or the religious

denomination of the school,

(i) ~ who attend religious worship in accordance

with those tenets, or

(iii) who give, or are willing to give, religious
education at the school in accordance with

those tenets, and

(b) regard may be had, in connection with the termination
of the employment of any teacher in a senior leadership
position at the school, to any conduct on the teacher's
part which is incompatible with the precepts, or with
the upholding of the tenets, of the religion or religious

denomination of the school.

(2) In this paragraph a "senior leadership position" means the
position of head teacher, deputy head teacher, assistant head teacher or head of

religious education in a school.

Safeguarding (employment).

18. For the avoidance of doubt, no provision in this Ordinance shall be
construed as requiring an employer ("A") to recruit, retain in employment or promote,

as the case may be, a person ("B") -

(a) who is an employee of A's, or
(b) who has applied to A for employment or work
experience,
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in circumstances where A believes reasonably that B has committed, or has a tendency
to commit, an act the commission of which is or may be a criminal offence punishable
with imprisonment, including but not limited to acts of physical or sexual abuse of

other persons and the act of viewing indecent images of persons under 18.

Emplovyees and family situations.

19. For the avoidance of doubt, an employer ("A") does not contravene any

provision of this Ordinance by -

(a) granting an employee's request for flexible working,

(b) providing benefits for employees with care
responsibilities for family members, including but not
limited to parents of a child and those with the

protected ground of carer status, and

(c) providing benefits to employees for family situations,
including but not limited to paid leave in the case of the

illness of a family member.

Qualifications.
20. (1) This section applies to discrimination on the protected ground
of race.
(2) An employer ("A") does not discriminate against an applicant

for employment or an employee ("B"), as the case may be, by requiring B to hold a
certain qualification in relation to a role which B holds or is applying for, in

circumstances where-

(a) the qualification is reasonably necessary for the role,

and
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(b) A requires, or would require, the same qualification of

persons with whom B does not share a racial group.

(3) A provider of vocational training ("C") does not discriminate
against an applicant for vocational training, or a person who is undertaking training
("D"), as the case may be, by requiring D to hold a certain qualification in relation to

training which D is undertaking or is applying for, in circumstances where -

(a) the qualification is reasonably necessary for the

training, and

(b) C requires, or would require, the same qualification of

persons with whom D does not share a racial group.

Employment of people with a particular disability.

21. (1) It is not a contravention of this Ordinance for a person who
provides supported employment to treat persons who have the same disability, or a
disability of a description as prescribed by regulations of the Committee, more
favourably than those who do not have that disability or a disability of such a

description in providing such employment.

(2) In this paragraph, "a person who provides supported
employment" means Grow Ltd, the Guernsey Employment Trust LBG and any other
person specified from time to time for this purpose in regulations made by the

Committee.

No requirement to employ person who cannot fulfil essential functions of post.

22, (1) For the avoidance of doubt, nothing in this Ordinance requires

an employer ("A"), in relation to a person ("B"), to -

(a) offer employment to B,
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(b) promote B or retain B in employment, or

(c) offer training or any other benefit associated with

employment to B,

in circumstances where B cannot fulfil one or more of the essential functions of the

post.

(2) Also for the avoidance of doubt, where B is a disabled person, B
can fulfil the essential functions of the post if they are or would be able to do so after

A has fulfilled any duty A has to B under section 32 (reasonable adjustments).

PART III
SPECIFIC EXCEPTIONS - EDUCATION

Disability: admission to schools.

23. (1) A person does not contravene section 29(1) or (2) so far as
relating to the protected ground of disability, only by applying arrangements for

selective admission to a school.

(2) In this paragraph, "arrangements for selective admission"
mean arrangements which provide for some or all of a school's pupils to be selected
by reference to general or special ability or aptitude, with a view to admitting only

pupils of high ability or aptitude.

Religious belief: admission to schools.

24. Section 29(1), so far as relating to religious belief, does not apply to a

school with a religious ethos.
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Curricula.
25. (1) For the avoidance of doubt, an education provider or school
does not contravene section 29(1) or (2) only by developing, accrediting, setting or

teaching curricula which do not represent people of a particular protected ground.

(2) In relation to the protected ground of religious belief, a school
with a religious ethos does not contravene section 29(1) or (2) by teaching a curriculum
which focuses primarily on the religion of the school, provided that the curriculum

also teaches that other religious beliefs exist and are deserving of respect.

Pupils with assessed needs.

26. (1) A person does not contravene section 29(1) or (2) only by
applying arrangements which provide for a pupil to receive additional or alternative

educational services, where this is done in order to meet the assessed needs of that

pupil.

(2) In this paragraph, "assessed needs" means the alternative or
additional needs of a pupil which have been assessed by, or on behalf of, the

responsible body of a school or education provider.

PART IV
SPECIFIC EXCEPTIONS - HEALTH

Infectious diseases.

27. A person ("A") does not contravene this Ordinance if they discriminate

against another person ("B") on the ground of B's disability if -

(@) B's disability is an infectious disease, or

(b) an assistance animal belonging to B has an infectious

disease, and
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(c) the discrimination is necessary to protect public health.

Blood donation services.

28. (1) A person operating a blood donation service does not contravene

section 28 only by refusing to accept a donation of an individual's blood if -

(a) the refusal is because of an assessment of the risk to the
public, or to the individual, based on clinical,
epidemiological or other data obtained from a source

on which it is reasonable to rely, and

(b) the refusal is reasonable.

(2) In this paragraph -

(a) a "blood donation service" is a service for the collection
and distribution of human blood for the purposes of

medical services, and

(b) "blood" includes blood components.

Care within the family.
29. (1) A person ("A") does not contravene sections 28 or 31 only by

participating in arrangements under which (whether or not for remuneration) A takes
into A's home, and treats as a member of A's family, a person requiring particular care

and attention.

) For the avoidance of doubt, for the purposes of subsection (1) it

does not matter whether A has the protected ground of carer status or not.

132



Clinical judgement.

30. A registered health professional does not contravene section 28 only by
treating a person ("A") differently solely in the exercise of a clinical judgement in

connection with the diagnosis of illness of A's or medical treatment of A.

Persons who lack capacity.

31 A person does not contravene this Ordinance only by treating a person

("A") differently where -

(a) A lacks capacity in relation to a matter within the

meaning of the Capacity (Bailiwick of Guernsey) Law,

2020/, and

(b) for that reason, the treatment of A is reasonable in the

particular case.

Preventative health services.

32. (1) A person does not contravene section 28 only by offering or
providing a preventative public health service, where the service is offered or
provided to the individual based on clinical, epidemiological or other relevant data

obtained from a source on which it is reasonable to rely.

(2) In this section "preventative public health services" means any
public health service aimed at preventing ill health or promoting good health and

includes, but is not limited to -

(a) programmes which screen individuals for disease,

ji Order in Council No. II of 2021; this enactment has been amended.
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(b) immunisation programmes,

(c) mental health services,

(d) services for diabetics such as chiropody and services

relating to retinopathy,

(e) sexual health services including the provision of free

contraception.

PART V
SPECIFIC EXCEPTIONS — GOODS AND SERVICES

Financial services involving an assessment of risk.

33. (1) A person does not contravene this Ordinance, so far as relating
to discrimination on the protected grounds of disability or race, by doing anything in
connection with a risk assessment based relevant financial service if the thing is done
by reference to information which is both relevant to the actuarial or other assessment

of the risk in question and from a source on which it is reasonable to rely.

(2) In this paragraph, "risk assessment based relevant financial

service" means -

(a) a policy of insurance,

(b) a service relating to membership of or benefits under

an occupational or personal pension scheme,

() an annuity, or

(d) any other financial services product where it is

necessary or expedient to carry out an assessment of
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risk, whether actuarial or otherwise, for the purposes

of providing the financial services product to a person.

Financial services arranged by an employver and personal pension schemes.

34. (1) This paragraph applies to the protected ground of disability.

(2) In the circumstances set out in subparagraph (3), a person ("A")

does not contravene section 28 by making a payment in connection with a relevant

financial service where -

(a)

(b)

the payment is made to a disabled person ("B") in

respect of the disability which B has, and

A treats B more favourably than another disabled
person to whom a payment has been, or is to be, made

by A by making the payment.

(3) The circumstances referred to in subparagraph (2) are

circumstances where -

(a)

(b)

the relevant financial service is provided in pursuance
of arrangements made by an employer for the service
provider to provide the service to the employer's

employees as a consequence of the employment, or

the relevant financial service is a service relating to
membership or benefits under a personal pension

scheme not falling within item (a).
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(4) For the avoidance of doubt, subparagraph (2) does not apply to
making a payment if, in making the payment, A treats a disabled person less

favourably than a person who is not disabled.

5) In this paragraph -

(a) "relevant financial service" means -
(1) a policy of insurance,
(ii) a service relating to membership of or benefits

under an occupational or personal pension

scheme, or

(iii)  an annuity, and

(b) references to the making of a payment include the

conferral of a benefit.

Financial services: religious mutual organisations.

35. (1) A religious mutual association does not contravene section 28
or 30, on the ground of religious belief, only by restricting the provision of its services
to persons of the particular religion or religious denomination to which the association

is affiliated.

(2) In this paragraph, a "religious mutual association" means any
mutual organisation (where members contribute funds in order to receive member

benefits) which is affiliated to a particular religion or religious denomination.
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Television, radio and online broadcasting and distribution.

36. (1) Section 28 does not apply to the provision of a content service

(within the meaning given by section 32(7) of the Communications Act, 20034k as

extended to Guernsey by the Communications (Bailiwick of Guernsey) Order 2003)11.

(2) Subparagraph (1) does not apply to the provision of an
electronic communications network, electronic communications service or associated

facility (each of which has the same meaning as in that Act as extended to Guernsey).

Information society services.

37. (1) An information society service provider does not contravene

this Ordinance -

(a) by providing the services of a mere conduit,
(b) by providing caching services,
(c) by providing hosting services.

(2) In this paragraph -

(a) "E-Commerce Directive" means Directive 2000/31/EC
of the European Parliament and of the Council of

8t June 2000,

Kk An Act of Parliament, 2003, c. 21; this enactment has been amended.

1 UK. SI 2004 No. 3195 registered on the records of the Island on
19% January, 2004.
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(b) "information society service" has the meaning given in
Article 2(a) of the E-Commerce Directive (which refers
to Article 1(2) of Directive 98/34/EC of the European
Parliament and of the Council of 22 June 1998 laying
down a procedure for the provision of information in

the field of technical standards and regulations),

(c) "services of a mere conduit" means so much of an
information society service as consists in the provision
of access to a communications network, or the
transmission in a communications network of
information provided by the recipient of the service,

but only where the service provider does not -

(1) initiate the transmission,

(ii) select the recipient of the transmission, or

(iii)  select or modify the information contained in

the transmission, and

(d) "recipient’ means a person who (whether for
professional purposes or not) uses an information
society service, in particular for seeking information or

making it accessible.

3) In this paragraph, "caching services" means so much of an
information society service as consists of doing anything in connection with the
automatic, intermediate and temporary storage of information provided by a recipient

of the service, if the storage of the information is solely for the purpose of making
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more efficient the onward transmission of the information to other recipients of the

service at their request, and the service provider -

(a) does not modify the information,

(b) complies with such conditions as are attached to

having access to the information, and

(c) where subparagraph (4) applies, expeditiously

removes the information or removes access to it.

4) This subparagraph applies if the information society service

provider obtains actual knowledge that -

(a) the information at the initial source of the transmission

has been removed from the network,

(b) access to it has been disabled, or

(c) a court or administrative authority has required the
removal from the network of, or the disablement of

access to, the information.

) In this paragraph "hosting services" means doing anything in
providing so much of an information society service as consists in the storage of

information provided by a recipient of the service, if -

(a) the service provider had no actual knowledge when
the information was provided that its provision

amounted to a contravention of this Ordinance, or
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(b) on obtaining actual knowledge that the provision of the
information amounted to a contravention of that
section, the service provider expeditiously removed

the information or disabled access to it.

(6) Subparagraph (1) does not apply to hosting services if the

recipient of the service is acting under the authority or control of the service provider.

Dramatic performances.

38. A person does not contravene section 28 or 30, in relation to the
protected grounds of disability or race, by doing anything in relation to a person
which is reasonably required for reasons of authenticity, aesthetics, tradition or

custom in connection with a dramatic performance or other entertainment.

Goods and services: religious belief.

39. €))] A service provider does not contravene section 28, in relation to

the protected ground of religious belief, only by -

(a) restricting the provision of goods or services which are
for the purposes of a particular religious belief, to

persons of that religious belief, or

(b) restricting the use of religious premises by a person on
the grounds that allowing the use would not comply

with the doctrine of the religious belief.

(2) In this paragraph, "religious premises" means any building

which is used for religious purposes, including but not limited to use -

(a) as a place of worship,
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(b)

()

as a place to advance the religious belief, or

as a place to teach the practice or principles of a

religious belief.

PART VI

SPECIFIC EXCEPTIONS - CLUBS AND SPORTS

Clubs — restricted membership.

40.

(M

A club or association does not contravene section 30(1) by

restricting membership to persons who share a protected ground.

relation to colour.

)

Subparagraph (1), so far as relating to race, does not apply in

Sport — disability and nationality.

41.

(D

A person does not contravene this Ordinance only by -

(a)

(b)

excluding a disabled person from participation in a
sport because the person is unable to perform the
actions required by the rules of the sport, after (if
applicable) a reasonable adjustment has been made in

respect of the person, or

not selecting a disabled person as part of a sports term
or to participate in a sporting event where there has
been a fair and reasonable selection process for the
team or event which provides for participants to be

selected by reference to skill or ability.
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(2) A person ("A") who does anything in relation to organising a
sporting event or providing sporting facilities does not contravene this Ordinance in
relation to the disability, nationality or national origins of another provided that the
thing done by A is a proportionate means of achieving a legitimate aim, for instance
because it is done in pursuance of the rules regarding who may represent a country,

place or area.

3) In this section, "sport" means a sport, game or other activity of

a competitive nature.

PART VII
SPECIFIC EXCEPTIONS - ACCOMMODATION

Private disposals of residential premises.

42, (1) An accommodation provider does not contravene this

Ordinance only by making a private disposal of residential premises.

(2) A disposal is a private disposal only if the accommodation

provider does not -

(a) use the services of an estate agent for the purpose of

disposing of the premises, or

(b) publish (or cause to be published) an advertisement in

connection with their disposal.

(3) In this paragraph -

(a) "estate agent' means a person who, by way of
profession or trade, provides services for the purpose

of -
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(i) finding premises for persons seeking them, or

(ii) assisting in the disposal of premises, and

(b) "residential premises" means any premises used or

usable for the purposes of human habitation.

Accommodation provided in a person's home.

43. (1) This paragraph applies where premises are the only or main
home of a person ("A") or the only or main home of a close relative of A, and A (or A's

close relative) resides, and intends to continue to reside, in the premises.

(2) A can do anything in relation to the disposal or occupation of

rooms within the premises without contravening this Ordinance provided that -

(a) the rooms disposed of or occupied do not comprise

separate and self-contained accommodation, and

(b) the premises is not a guest house or a house of multiple
occupation.
(3) In this paragraph "close relative" has the same meaning as in

section 3.

Social housing.

44. (1) This paragraph applies to the protective grounds of carer status,
disability and race (but, in the case of the protected ground of race, only applies in

relation to a person's place of birth or length of residency in Guernsey).
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(2) A social housing provider does not contravene this Ordinance
by taking any action which is done pursuant to a policy adopted by the social housing

provider which allocates housing in accordance with a person's needs.

3) In this paragraph, "social housing provider' means any
provider of social housing in Guernsey, including, without limitation, the States and

the Guernsey Housing Association LBG.

Specialist accommodation.

45, For the avoidance of doubt, a person ("P") does not contravene section
31 of this Ordinance only by providing accommodation which caters for the needs of
persons who have a particular protected ground, where P takes this action in the

circumstances set out in paragraph 1 of this Schedule.

Power of Committee to amend Schedule.

46. The Committee may by regulation amend this Schedule.
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

COMMITTEE FOR EMPLOYMENT & SOCIAL SECURITY
THE PREVENTION OF DISCRIMINATION (GUERNSEY) ORDINANCE, 2022

The President

Policy & Resources Committee
Sir Charles Frossard House

La Charroterie

St Peter Port

GY1 1FH

19t August 2022
Dear Deputy Ferbrache

Preferred date for consideration by the States of Deliberation
In accordance with Rule 4(3) of the Rules of Procedure of the States of Deliberation and
their Committees, the Committee for Employment & Social Security requests that the
Prevention of Discrimination (Guernsey) Ordinance, 2022 (‘the Ordinance’) be
considered at the States’ meeting due to commence on 28 September 2022.
The Ordinance has been delayed from its original timetable by necessary process. Now
it has been finalised the Committee requests that it be scheduled for the earliest States

meeting at which it could be considered.

Yours faithfully

o

Deputy L H de Sausmarez
Vice-President

Peter Roffey
President

Tina Bury, Steve Falla, John Gollop

Ross Le Brun, Mark Thompson
Non-States’ Members
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

POLICY & RESOURCES COMMITTEE

THE BAILIWICK'S FURTHER PARTICIPATION IN UK FREE TRADE AGREEMENTS

The States are asked to decide:-

Whether, after consideration of the Policy Letter entitled “The Bailiwick’s Further
Participation in UK Free Trade Agreements” dated 19t August, 2022, they are of the
opinion:-

1. To approve in principle that Guernsey should seek to participate in the
Comprehensive and Progressive Agreement on Trans-Pacific Partnership
(‘CPTPP’) in its entirety (including provisions relating to trade in goods and to
trade in services).

2. To authorise the Policy & Resources Committee (in respect of Guernsey and,
subject to the necessary authorisations from Alderney and Sark, in respect of
those islands) to finalise negotiations and agree to the terms of the Bailiwick’s
participation in the CPTPP (or the relevant provisions of the CPTPP), and to signal
such agreement to HM Government in the UK.

3. To agree that the policy baseline in respect of Guernsey’s participation in non-
goods elements of any UK Free Trade Agreement (‘FTA’) (or other trade
arrangement) shall be participation which is the same as, or is consistent with,
that approved by the States of Deliberation in respect of the CPTPP.

4, To endorse the process and approach outlined in this Policy Letter regarding
Guernsey’s (and the wider Bailiwick’s) participation in UK FTAs (or other trade
arrangements).

5. To authorise the Policy & Resources Committee (in respect of Guernsey and,

subject to the necessary authorisations from Alderney and Sark, in respect of
those islands) to negotiate and agree to the Bailiwick’s participation in UK FTAs
(or other trade arrangements), or relevant provisions of them, in accordance
with any policy baselines approved by the States of Deliberation in relation to
Guernsey, the States of Alderney in relation to Alderney and the Chief Pleas of
Sark in relation to Sark and to signal such agreement to HM Government in the
UK.

6. To agree that there shall be implemented such measures (including legislative
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measures) as the Policy & Resources Committee thinks fit for the purpose of
ensuring that Guernsey may comply and remain in compliance with obligations
that arise from participation in any UK FTA (or other trade arrangement).

To direct the preparation of such legislation as may be necessary to give effect
to the above decisions.



THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

POLICY & RESOURCES COMMITTEE

THE BAILIWICK'S FURTHER PARTICIPATION IN UK FREE TRADE AGREEMENTS

The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port

19t August, 2022

Dear Sir

1.1

1.2

1.3

Executive Summary

In September 2021, the States of Deliberation considered a Policy Letter (‘the
FTA Policy Letter (2021)’) entitled ‘The Bailiwick’s Participation in UK Free Trade
Agreements’! focusing on Guernsey’s (and the wider Bailiwick’s) participation in
UK Free Trade Agreements (‘FTAs’) (including other trade arrangements) with
other jurisdictions. That Policy Letter set out a baseline for inclusion in the goods
elements of FTAs, and referred to possible future inclusion of Guernsey/the
Bailiwick in the services, investment and supporting and enabling elements of
FTAs.

In the FTA Policy Letter (2021), it was noted that it would be necessary to return
to the States in the future to establish a baseline for inclusion in services,
investment and supporting and enabling elements of FTAs, delegate authority to
the Policy & Resources Committee (‘the Committee’) in this regard, and to guide
the Committee as to the exercise of such delegated authority for Guernsey/ the
Bailiwick. This second FTA-related Policy Letter is intended to fulfil those
requirements.

Confidential, sensitive and complex negotiations on the UK’s proposed accession
to the Comprehensive and Progressive Agreement on Trans-Pacific Partnership
(‘CPTPP’) have led to the Committee taking a policy position to seek participation
for Guernsey in the full agreement (goods, services, and all supporting chapters)

1 ‘The Bailiwick's Participation in UK Free Trade Agreements’, Billet d'Etat XVII, 2021 and Resolutions of
10" September, 2021. The same Policy Letter was also considered in Alderney 4" October 2021, and
Sark 7t" July 2021- available from the archive of Chief Pleas papers.
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1.4

1.5

1.6
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2.1

2.2

from the date of the UK’s accession to the CPTPP. An explanation of that decision
and the likely consequential obligations for Guernsey are set out in Sections 3
and 4.

It is intended that the compliance requirements and comprehensive ‘market
access offer’ (relating to inward market access for services and investment) in
respect of the CPTPP would form the policy baseline for Guernsey’s participation
in non-goods elements of FTAs. The Committee will consider and, if appropriate
signal consent to, the negotiated outcome for Guernsey’s and (as appropriate)
the Bailiwick’s participation in CPTPP and any other FTA, using the baselines for
goods (as set by decisions made on the FTA Policy Letter (2021)) and for services
and all remaining chapters (as in this Policy Letter). The Committee will also have
due regard to decisions made about any future international trade-related Policy
Letter(s).

A number of other potential FTAs, in which Guernsey/the Bailiwick may
participate in the future, are already under discussion between Guernsey and
the UK and, where appropriate, being negotiated between the UK and its
potential future trading partners.

The timing of this Policy Letter is important as approval of the principles by
Guernsey’s parliament is required before the UK has concluded negotiations on
the CPTPP. In order to protect the constitutional relationship with the UK and
provide a clear decision to the UK, it is necessary for the three jurisdictions of the
Bailiwick to make decisions on the principles of this agreement. This is in order
to avoid a constitutional lacuna. It is important the Committee can react swiftly
and confidently to confirm Guernsey’s participation in the CPTPP at the
appropriate juncture and having the relevant facts and text of the negotiated
agreement at its disposal.

This Policy Letter is being shared with the States of Alderney and Chief Pleas of
Sark for consideration. The Committee will ensure that the Bailiwick-wide
interests are taken forward within international negotiations. Consideration by
all three Bailiwick parliaments and coordination amongst their governments can
reduce the risk of unintended divergence which could have adverse
consequences on intra-Bailiwick matters.

Introduction

Since the UK’s withdrawal from the EU on 315t January, 2020, the Committee has
continued to ensure that the Bailiwick’s interests are taken forward in the UK's
wider international trade agenda, in particular by seeking to participate in the

UK'’s FTA (including other trade arrangements) negotiations with other countries.

Owing to Guernsey’s, and the wider Bailiwick’s, historic and special relationship



2.3

2.4

2.5

with the Crown, the UK has constitutional responsibility for the islands’ formal
international relations and defence. This responsibility exists even where the
Bailiwick’s interests differ from those of the UK. In 2008, the UK and Guernsey
agreed a framework? for the further development of Guernsey’s international
identity and the role of the UK Government in that context.

Guernsey and Bailiwick participation in FTAs between the UK and international
partners would be in addition to the benefits and obligations arising from existing
participation in the World Trade Organization (‘WTQO’). The UK’s WTO
membership was extended to the Bailiwick on 31t December, 2020°. The UK’s
Department for International Trade (‘DIT’) lead on the international trade policy
and negotiations on behalf of the UK Government.

On 8t September, 2021, the States of Deliberation considered the Policy Letter
entitled ‘The Bailiwick’s Participation in UK Free Trade Agreements’* (‘the FTA
Policy Letter (2021)’) focusing on Guernsey’s (and the wider Bailiwick’s)
participation in UK’s FTAs with other jurisdictions. That FTA Policy Letter (2021)
set out a baseline for the Bailiwick’s inclusion in the goods-related elements of
FTAs and delegated authority to the Committee to act in this regard.

The FTA Policy Letter (2021)° also referred to possible future inclusion in the
services and investments elements of FTAs, as well as supporting and enabling
provisions. The principles for inclusion, which were approved by the three
Bailiwick parliaments in 2021, contained an option for the Committee to
negotiate for territorial extension clauses in UK FTAs which would permit one or
more of the Bailiwick’s three jurisdictions to be included in services-related and
other chapters at a later time (i.e., not necessarily on the same date that the FTA
between the UK and a partner country came into force).

2 Framework for Developing the International Identity of Guernsey (sighed by UK and Guernsey in
December 2008)

That framework includes the following principles:

- The UK will not act internationally on Guernsey’s behalf without prior consultation.

- Guernsey has an international identity which is different from that of the UK.

- The UK has arole to play in assisting the development of Guernsey’s international identity. The role

is one of support not interference.

- The UK will clearly identify its priorities for delivery of its international obligations and agreements
so that these are understood, and can be taken into account, by Guernsey in developing its own

position.

- The UK when acting in the international arena should, so far as practicable and appropriate, have

regard to Guernsey’s international relations, policies and responsibilities.
3 For further information see WTO Policy Letter; TCA Policy Letter; and paragraphs A1.6-A1.8 of the
previous FTA Policy Letter (2021).

4 ‘The Bailiwick's Participation in UK Free Trade Agreements’, Billet d'Etat XVII, 2021 and Resolutions of

10t September 2021. The same Policy Letter was also considered in Alderney 4" October 2021, and

Sark 7t" July 2021 - available from the archive of Chief Pleas papers.
5> Paragraph 2.32 of the FTA Policy Letter (2021)



https://www.gov.gg/CHttpHandler.ashx?id=122853&p=0
https://www.gov.gg/CHttpHandler.ashx?id=122853&p=0
https://gov.gg/CHttpHandler.ashx?id=117769&p=0
https://www.gov.gg/CHttpHandler.ashx?id=134860&p=0
https://www.gov.gg/CHttpHandler.ashx?id=141209&p=0
https://www.gov.gg/CHttpHandler.ashx?id=141209&p=0
https://www.gov.gg/CHttpHandler.ashx?id=144198&p=0
http://www.alderney.gov.gg/CHttpHandler.ashx?id=147243&p=0
https://sarkgov.co.uk/chief-pleas
https://www.gov.gg/CHttpHandler.ashx?id=141209&p=0

2.6

2.7

2.8

2.9

2.10

3.1

3.2

It was noted in the FTA Policy Letter (2021)® that it would be necessary to return
to the States in the future to establish a baseline for actual (rather than potential)
inclusion in services and other elements of FTAs. The Bailiwick’s parliaments
could also provide approval so that the Committee could exercise its delegated
authority so that Guernsey (or, where appropriate, the Bailiwick) could seek to
utilise a territorial extension clause or seek to be included in services and other
elements of new FTAs from the outset.

Since the FTA Policy Letter (2021), the UK has continued to negotiate FTAs with
a number of partners. Guernsey officials have continued to work closely with
DIT to ensure that the Bailiwick’s interests are understood and advanced.

An FTA of particular focus for the UK and Guernsey is the CPTPP (as set out in
Section 4). As an existing, multilateral FTA to which the UK seeks to accede
(rather than a new FTA that the UK seeks to negotiate), the CPTPP presents a
prime opportunity for Guernsey to consider full participation in an FTA and
establish an enhanced baseline for potential inclusion in future FTAs.

As stated above, the parliaments in all three Bailiwick jurisdictions considered
the FTA Policy Letter (2021) and approved the principles of their participation in
relation to the trade in goods, including both tariff and non-tariff measures.

It is important that the States of Deliberation now has an opportunity to consider
the principles of Guernsey’s participation in FTAs beyond the previously set
goods-only baseline. The Committee can then be confident of the position for
Guernsey (and, as appropriate following parliamentary consideration in their
own islands, Alderney and Sark) so that the Committee can make further
decisions at relevant points in CPTPP and other FTA negotiations.

Free Trade Agreements

FTAs are agreements which are created between two or more nations with the
aim and purpose of removing or reducing trade restrictions and barriers in order
to stimulate, encourage and diversify economic growth.

DIT’s negotiations in relation to FTAs are moving at pace as they form a key part
of the UK Government’s trade policy. Preferential goods market access for the
Bailiwick has already been successfully negotiated within the following UK FTAs:
EU, EEA EFTA’, Japan, Australia® and New Zealand. In addition, the Bailiwick

6 Paragraph 2.33 of the FTA Policy Letter (2021)
7 As in FTA Policy Letter (2021), section 4.
8 UK-Australia FTA: associated documents - GOV.UK (www.gov.uk)
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3.3

3.4

3.5

3.6

3.7

continues to benefit from the UK’s ‘rolled over’ FTAs®, which directly succeed EU
agreements. Another trade-related agreement concerning digital trade has also
been concluded between the UK and Singapore?®.

When these FTAs enter into force, they allow Bailiwick businesses to
immediately benefit from the preferential tariffs and reduction in barriers when
trading goods as well as providing the other benefits outlined below.

The Bailiwick’s participation in the FTAs mentioned above (paragraph 3.2) is
presently restricted to the goods baseline as detailed in the FTA Policy Letter
(2021). Subject to further negotiations in the future, it may be possible for
Guernsey and the other two jurisdictions of the Bailiwick to participate in
additional elements of these FTAs (as in paragraph 3.2) to include preferential
treatment for cross-border trade in services (including financial services) and
investment, as well as other cross-cutting chapters that support the functioning
of FTAs. In order to participate, Guernsey, Alderney and Sark will need to satisfy
the UK Government that the islands can and will continue to fulfil the compliance
requirements; such work is ongoing. The Committee would need to agree
formally to that extension in coverage on behalf of Guernsey (and, where
appropriate and subject to the appropriate authorisations, Alderney and Sark).

As stated in the FTA Policy Letter (2021), the obligations and commitments for
cross-border trade in services, investments and supporting and enabling
provisions, “can be wide-reaching and vary according to each agreement. For
example, they could include commitments and obligations ensuring fair market
access, regarding various areas including environmental standards, labour laws
and procurement, and are generally aimed at achieving the full benefits of
liberalised trade. The FTA may also include obligations regarding equal access to
financial services, digital and e-commerce sectors and others which require
oversight and regulatory compliance.”!!

The Committee is conscious that various States’ Committees are responsible for
relevant policy areas, operations, legislation and regulation.

The Committee has maintained a dialogue with the Presidents of relevant
Principal Committees (including the Committee for Economic Development,
Committee for the Environment & Infrastructure and Committee for Home
Affairs). Accordingly, those Committees have considered relevant briefing
papers on FTAs.

° For more information on the Bailiwick’s participation in ‘rolled over’ FTAs, please see FTA Policy Letter
(2021) — particularly paragraphs 1.4, 2.11, 2.20, A1.2, A1.9-1.13, A2.5 and A2.6.
A list of ‘rolled over’ FTAs can be found at: UK trade agreements with non-EU countries - GOV.UK

(www.gov.uk)

10 yK-Singapore Digital Economy Agreement

1 FTA Policy Letter (2021), paragraph 2.31
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3.9

The Committee has also benefited from the input of the Trade Policy
Forum'? (‘TPF’) and from leading business representatives for Guernsey who
have had an opportunity to consider how Bailiwick trade interests might best be
served with regard to inclusion in potential future FTAs (including the CPTPP).

The TPF supports Guernsey/the Bailiwick’s greater inclusion in FTAs (particularly
in respect to the CPTPP, as in Section 4). The TPF’s view is that it is critical to
ensure that the Bailiwick can participate in relevant and appropriate FTAs/trade
arrangements for trade security, as well as market opportunity. This will provide
stability and predictability in existing markets and give options for Bailiwick-
based businesses to expand into future markets and, in the process, allow the
islands’ business community to diversify. These benefits are also supported by
recent detailed analysis undertaken by Frontier Economics'® on behalf of the
States of Guernsey. Frontier Economics’ detailed research concluded that
Guernsey’s inclusion within FTAs, and the extension to it of the UK's WTO
membership, has a number of advantages and benefits to Guernsey (and the
wider Bailiwick) which include:

e providing stability and predictability in the rules governing trade between
Guernsey and its partners, and conditions of market access in each - this
sends a strong signal to businesses and investors;

e demonstrating Guernsey’s compliance and approach to international
economic governance and regulation;

e showing that Guernsey is an integral part of the 'British family’ in terms of
international profile and trading; and

e indicating that Guernsey is willing to collaborate and participate within
internationally recognised trade rules. This is increasingly important at a
time of international economic fragmentation and increased sensitivity and
selectivity by countries as to which jurisdictions they choose as partners for

12 The TPF comprises political representatives from the Policy & Resources Committee, Committee for
Economic Development and the Committee for Home Affairs, representatives from industry and
external stakeholders. Other representatives are invited to attend as necessary. The group’s purpose is
to support discussions/negotiations with the UK in relation to such trade agreements by providing
advice on the following:

i

ii.
iii.
iv.
V.
vi.
vii.
viii.
ix.

Trade continuity agreements
Global Free Trade Agreements
UK —EU Best in Class
Investment/BITs

Competition

State aid

Intellectual property

Goods regulation
Digital/e-commerce

13 The States of Guernsey commissioned a report in late 2021 which analysed the potential benefits of
FTAs to Guernsey and assessed parts of the local economy. The report contains sensitive data (including
commercial data) and, therefore, has not been published.
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comprehensive economic relations.

In addition to the benefits already identified by stakeholders (via the TPF) and by
Frontier Economics, which focus on outward trade opportunities, there is also
the significant added benefit of being able to attract business into the Bailiwick
from trading partner countries who, on a reciprocal basis, will be assured that
the islands are stable and predictable jurisdictions to facilitate inward trade.
Trade security is becoming increasingly important for businesses in the current
economic environment.

The UK’s forthcoming multilateral or bilateral trade agreements (or revisions to
existing agreements) are likely to be all-encompassing and include trade in goods
and services and investment provisions. FTAs currently under negotiation are
listed on the UK Government website!4.

The UK is also in the process of agreeing Memorandums of Understanding
(‘MoUs’) with individual states within the USA. These MoUs are aimed at
developing UK-US trade relations at state level with the first being signed with
Indiana in May 2022%. Officers continue to work with DIT officers to ensure that
Guernsey’s interests are taken forward within future USA state-level MoU
negotiations where possible.

Comprehensive and Progressive Agreement on Trans-Pacific Partnership
(CPTPP)

The CPTPP*® is an FTA which encompasses various countries within the Pacific
region. Signatories to the CPTPP include Australia, Brunei, Canada, Chile, Japan,
Malaysia, Mexico, New Zealand, Peru, Singapore and Vietnam?’. The UK is
seeking to accede to the CPTPP. The potential inclusion in the CPTPP is
therefore one negotiation but with the benefit of being an FTA with multiple
countries. Other countries intending to accede include China, South Korea,
Taiwan and Ecuador.

The combined economies of the CPTPP’s current members mean that it is one

¥ The UK’s Trade Agreements

15 UK Signs first US State-Level Agreement with Indiana

16 The CPTPP text is available on websites of the countries which have signed up to the agreement (the
UK has not yet signed)— e.g. New Zealand — see Comprehensive and Progressive Agreement for Trans-
Pacific Partnership text and resources | New Zealand Ministry of Foreign Affairs and Trade

(mfat.govt.nz)
7 The CPTPP evolved from the Trans-Pacific Partnership which had originally included the USA; that

earlier agreement never entered into force due to the withdrawal of the USA. As in footnote 33 of ‘UK
Accession to CPTPP: The UK’s Strategic Approach’ published by the Department for International Trade

in April 2021.
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of the world’s largest free trade areas by Gross Domestic Product (GDP)*8. It
was worth an estimated £9tn in 2019. The region is also growing in geopolitical
importance with the so-called ‘tilt to the Indo-Pacific’.

The CPTPP is an all-encompassing agreement for trade purposes. It contains
chapters covering many direct and indirect aspects of trade, such as: temporary
entry and stay of natural persons, competition policy, regulatory coherence,
customs facilitation, environment, intellectual property, states owned
enterprises, digital, financial services, investment, business professional services,
procurement, and labour standards.

Following engagement with DIT’s Chief Negotiator for the UK’s accession to the
CPTPP, it became clear that the best achievable outcome for Guernsey was to
seek full coverage of goods, services and all supporting chapters. That means
that Guernsey will need to comply with the obligations included in all chapters
of the agreement. The CPTPP agreement remains an important agreement for
Guernsey as it would cement relationships with several countries (as in
paragraph 4.1) through one agreement.

Since September 2021, confidential, sensitive and complex negotiations on the
CPTPP accession have been ongoing. Guernsey has requested that participation
in the full agreement (including trade in goods and services and supporting and
enabling provisions) be negotiated, which, if agreed, would take effect from the
date of the UK’s accession to the CPTPP and its entry into force. This is subject
to approval of the relevant principles by the States of Deliberation. The
Committee considered and made that decision regarding participation in the full
CPTPP using the Committee’s mandated responsibilities, and in accordance with
States’ Resolutions on international agreements®® and the States’ Resolutions on
participation in FTAs?. Itisintended that the compliance obligations and market
access offer in respect of the CPTPP would be used as a policy baseline for
Guernsey’s/the Bailiwick’s participation in the services elements (and other
supporting elements) of other FTAs (where appropriate and where agreed with
DIT).

The Committee concluded that full extension of the UK’s participation to the
CPTPP to Guernsey would be in Guernsey’s best interests. This would require the
States of Guernsey to use its best endeavours to confirm or address any

18 UK approach to joining the Comprehensive and Progressive Agreement for Trans-Pacific Partnership

(CPTPP)

19 An earlier States’ Resolution on international agreements from 1987 (which was referred to in the
previous FTA Policy Letter (2021)) was replaced by States’ Resolutions on international agreements in
December 2021. ‘Consideration of Guernsey’s participation in international agreements’ (Billet d’Etat
XXV, 2021) and Resolutions of 16" December, 2021

20 FTA Policy Letter (2021) — as noted in other footnotes, this Policy Letter was considered by Sark in

July, Guernsey in September and Alderney in October 2021.
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4.7

4.8

compliance and implementation issues in line with the UK and in time for the
UK’s accession to take effect.

The CPTPP negotiations are concluded in two phases: the first is to ensure that
Guernsey can comply with the core provisions of the trade agreement; and the
second phase is to develop and agree respective market access positions which
detail the conditions and commitments agreed by parties for the entry of specific
goods and services into their markets.

The CPTPP agreement requires a high level of compliance, ensuring that all
parties comply with the same high regulatory and transparency standards, which
limits the scope for trade distortion. Officers have been working with the
relevant Committees on ensuring Guernsey meets all the standards contained
within all thirty chapters of the agreement. Below is an indicative list of some of
the chapter topics which are not already included in the Bailiwick’s existing
goods-only policy baseline:

¢ Investment: designed to liberalise and protect investments between
contracting parties.

e Cross-Border Trade in Services (‘CBTS’): designed to liberalise trade in
services relating to Mode 1 (cross-border), Mode 2 (consumption abroad)
and Mode 4 (temporary entry).

e Financial Services: topic-specific chapter that builds on the Investment &
CBTS chapters and makes further specific provision.

e Temporary Entry for Business Persons: complements the substantive
chapters relating to Investments & CBTS and makes more specific provision
in relation to Mode 4.

e Telecommunications: another topic-specific, services-related chapter.

e Electronic Commerce: concerns ‘digital’ trade and related matters.

e Government Procurement: concerns how government and other public
bodies purchase goods and services and seeks to liberalise such trade.

e  Competition Policy: cross-cutting chapter, which includes consumer
protection, and is designed to prevent anticompetitive practices so as to
promote economic efficiency and consumer welfare.

e State-Owned Enterprises and Desighated Monopolies: designed to avoid
trade distortion created by State-Owned Enterprises or Designated
Monopolies.

e Intellectual Property: another cross-cutting chapter that underpins the
CPTPP and liberalised trade under it by requiring a high level of protection
for IP protection.

e Labour & Environment: also cross-cutting and create a minimum level of
labour and environmental protections.

11



4.9

4.10

4.11

4.12

e Cooperation and Capacity Building & Competitiveness and Business
Facilitation: make high-level commitments to closer working for mutual
benefit.

e Development: makes high-level commitments in relation to the use of
trade and investment to promote development.

¢ Small and Medium-Sized Enterprises: makes additional commitments
designed to assist SMEs in benefitting from the CPTPP.

e Regulatory Coherence: sets down best practice requirements when new
regulatory measures are planned, created, or implemented.

e Transparency and Anti-Corruption: sets out cross-cutting commitments
relating to transparency of regulatory information and, linked to this,
measures to combat corrupt practices.

As well as working through and completing the compliance phase of the
negotiations with DIT, officers have also been working on developing Guernsey’s
market access negotiation phase, which forms a critical part of the negotiations.
As with the compliance phase, the market access negotiation phase is extremely
sensitive, and the market access offer forms the basis of Guernsey’s position in
the negotiations. The market access offer relates to the conditions, including
tariff and non-tariff measures, which Guernsey wants to apply for the entry of
specific goods and services into the Island. Guernsey’s market access offer will
define the conditions under which businesses can trade in or into the Islands and
any regulatory restrictions which may apply. Following consideration of this
Policy Letter in the Bailiwick’s three parliaments, the final outcome of the market
access negotiations will be referred in due course to the Committee for approval
and will become the future policy baseline for coverage in other
FTAs/international trade arrangements.

The UK’s negotiations towards acceding to the CPTPP continue with further
negotiation rounds ahead. Officers continue to work with DIT to ensure that
negotiators have the relevant compliance documents and information so that
Guernsey’s interests can be taken forward.

The timing of this Policy Letter is important as approval of the principles by
Guernsey’s parliament is required before the UK has concluded negotiations on
the CPTPP. In order to protect the constitutional relationship with the UK and
provide a clear decision to the UK, it is necessary for the three jurisdictions of the
Bailiwick to make decisions now on the principles of participation in this
agreement. This is to avoid a constitutional lacuna.

It is anticipated that the UK will seek Guernsey’s final consent to participate in
any negotiated accession within the next year, subject to negotiation timetables.
This is to ensure that any participation by Guernsey/the Bailiwick can then be
included in the final drafting of the accession agreement and before formal
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4.13

5.1

5.2

53

5.4

ratification. These negotiations are strictly confidential, and Guernsey officers
cannot influence the pace or the timetables. After negotiations are concluded
and the basis of inclusion for Guernsey and the wider Bailiwick, together with
any legal text relating to accession, has been (or is almost) finalised, the
Committee will need to decide whether or not to approve Guernsey’s and the
wider Bailiwick’s participation within the CPTPP. There may be an expedited
process for the UK once negotiations have concluded with the other members of
the CPTPP. It is important the Committee can react swiftly and confidently to
confirm Guernsey’s participation in the CPTPP at the appropriate juncture and
having the relevant facts and text of the negotiated agreement at its disposal.
Should the Committee conclude that it is not preferable for Guernsey to join the
CPTPP, then this will need to be communicated as a matter of urgency to DIT
negotiators.

As negotiations are confidential and as timescales are likely to continue to be
very tight, asking the States to approve detailed final outcomes at that time is
unlikely to be possible. This scenario had been anticipated and was also the
reason that the FTA Policy Letter (2021) asked for the Committee to be given
delegated authority to agree participation in the FTAs in respect of goods-related
chapters without having to return for parliamentary approval (as long as
participation in those FTAs did not significantly deviate from the existing
established baselines).

Alderney and Sark

It is intended that this Policy Letter can be used by all three parliaments in the
Bailiwick, with appropriately tailored Propositions for each island. This approach
has been agreed by representatives for Alderney and Sark.

As in Sections 2 and 4, it was noted in the FTA Policy Letter (2021) that, if
negotiations were to progress beyond the original baselines (for trade in goods,
together with an extension mechanism to effect enhanced participation, such as
for future inclusion in trade in services), then it would be necessary to revert to
the States of Deliberation, the States of Alderney and Chief Pleas of Sark. This
Policy Letter is intended to address that progress beyond participation in goods
elements of FTAs.

The Committee will ensure that the Bailiwick-wide interests are taken forward
within international negotiations.  Consideration by all three Bailiwick
parliaments and coordination amongst their governments can reduce the risk of
unintended divergence which could have adverse consequences on intra-
Bailiwick matters.

It is unlikely that Alderney and Sark will be in a position to be able to participate
in the services and investment elements of UK FTAs, as well as the supporting
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chapters, at the present time (including the CPTPP) given their current legislative
and regulatory frameworks, as well as other compliance requirements.
However, both Alderney and Sark will continue to benefit from the protections
of WTO membership, together with the goods baseline and extension
mechanism in FTAs if these can be negotiated. In addition, Alderney and Sark
will indirectly benefit from Guernsey’s participation and the developing
international identity of the Bailiwick that will flow from this. Officers will
continue to work with counterparts in Alderney and Sark to develop their
international trade position to consider whether further participation in UK FTAs
would be in the interests of those islands and whether they can achieve
compliance with the corresponding obligations. Lastly, even if not participating
in additional aspects of UK FTAs, Alderney and Sark’s interests can still be
represented to the UK by Guernsey and, in turn, to FTA partners via the
governance architecture arising under FTAs.

6 Legislation

6.1 In order to participate in any FTA, the island(s) are required to demonstrate full
compliance with the relevant provisions of that FTA to the UK Government and,
sometimes, with treaty partners before an FTA can come into force in respect of
the island(s). Compliance with the terms of an FTA may be demonstrated by
existing international commitments, legislative provision, regulatory regimes, or
administrative measures. This can be relayed through compliance matrices or
narratives, papers & non-papers, or discussion. Every FTA is different and,
therefore, the details of the compliance requirements are specific to each FTA.
Likewise, FTAs are agreements that can evolve over time, such that measures
may be required in future to ensure continuing compliance. Lastly, despite
exhaustive compliance-related analysis, a dispute under an FTA may still arise
and result in remedial action to correct a measure that is judged to be non-
compliant.

6.2 Guernsey already complies with many areas (beyond the goods-related baseline)
of the FTAs currently being negotiated with the UK’s potential trading partners
(including the CPTPP). However, there are some limited areas which have been
identified where new legislation or other measures are required, or need to be
amended, so that the island(s) fulfil the obligations of the CPTPP. Further, as
noted above, additional legislative or other changes may be required in future
for various reasons.

6.3 Topics which have already been identified for further consideration in respect
of the CPTPP include: consumer protection, IP, environmental, protection of
workers’ rights, and temporary entry and stay of natural persons. Participation
in the CPTPP is already included within the Government Work Plan?!, and there

21 Government Work Plan 2022, Billet d’Etat X Volume 1, 2022 and Resolutions of 15t July, 2022.
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6.4

7.1

7.2

7.3

7.4

are existing States’ Resolutions or Committee plans which incorporate elements
which will be required for compliance to be achieved. The Committee will act in
its coordinating capacity and the relevant Principal Committees will be involved
in bringing forward any legislative or other changes. Alderney and Sark’s
parliaments would also need to consider any relevant legislative or other
changes, as required. Achieving such compliance to enable participation in the
CPTPP will then provide the best possible foundation for broad participation in
future UK FTAs.

Future compliance work — whether related to new FTAs, amendments to FTAs,
or FTA-related disputes - will be assessed and coordinated by the Committee in
a like capacity, undertaken in consultation with relevant Principal Committees.

Next Steps

The Committee and Guernsey officers continue to ensure that Guernsey and the
wider Bailiwick’s interests are fully represented to the UK Government to ensure
that the best negotiated outcomes are achieved. This is in accordance with the
States’ Resolutions about participation in FTAs?? and about international
agreements more generally??, priorities within the Government Work Plan as
considered in 202124, and the Government Work Plan?> updated in 2022 which
specifies that managing the effects of Brexit and seeking participation in UK FTAs
is a priority (Priority 2).

The Committee will consider and, if appropriate signal consent to, the negotiated
outcome for Guernsey’s and (as appropriate) the Bailiwick’s participation in
CPTPP and any other FTA, using the baselines for goods (as set by decisions made
on the FTA Policy Letter (2021)) and for services and all remaining chapters (as in
this Policy Letter). The Committee will also have due regard to decisions made
about any future international trade-related Policy Letter(s).

Once negotiations on the UK’s (and Guernsey’s/the Bailiwick’s) participation in
CPTPP have concluded, the Committee and the Committee for Economic
Development and other Principal Committees will need to continue to consider
and respond appropriately to ensure continued compliance with the provisions
contained within the agreement across the Bailiwick. This may include future
trade policy reviews.

It is important that effective governance arrangements continue to be in place

22 The FTA Policy Letter (2021) (with tailored Propositions) was considered in Alderney on 4t October
2021, and Sark 7t" July 2021.

2 As in footnote 19 of this Policy Letter.

24 Government Work Plan — Stage 1, Billet d’Etat VI, 2021 and Resolutions of 26th March, 2021.

25 Government Work Plan — Stage 2, Billet d’Etat XV, 2021 and Resolutions of 23rd July, 2021.
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8.1

8.2

8.3

8.4

for Guernsey, Alderney and Sark, for their particular participation in UK FTAs. The
Committee will be guided by the baselines set by decisions made on the FTA
Policy Letter (2021), this Policy Letter, and any future international trade-related
Policy Letter(s). The Committee will continue to be supported by the States of
Guernsey’s international trade and external relations teams so that negotiations
can be undertaken effectively to gain the best achievable outcomes and so that
ongoing implementation and compliance work is undertaken.

Compliance with Rule 4

Rule 4 of the Rules of Procedure of the States of Deliberation and their
Committees sets out the information which must be included in, or appended to,
motions laid before the States.

In accordance with Rule 4(1)(a), this Policy Letter and its Propositions are in line
with States’ objectives and policy plans. The outcomes following the UK’s
withdrawal from the EU and related matters, which include international trade,
remain key external influences and policies for the Bailiwick. The States has
confirmed, through its approval of the Government Work Plan in 2021 and as
included in subsequent iterations of the Plan, that managing the effects of Brexit
remains one of the four key strategic priorities for the States of Guernsey?®.

In regard to Rule 4(1)(b), the Committee has undertaken consultation with the
Committee for Economic Development, the Committee for Home Affairs and the
Committee for the Environment & Infrastructure in the preparation of this Policy
Letter and Propositions. Extensive joint working and consultation has taken
place with stakeholders, including those Principal Committees, the TPF and trade
experts in the Bailiwick during the development of Guernsey’s approach to
international trade and (when appropriate) in preparation for negotiations with
the UK (and onward to the UK’s potential trading partners). Close cross-
Committee work at officer level, led by the international trade team, has been
essential to progress this work throughout the consideration of Guernsey’s
possible participation in UK FTAs and other international trade arrangements and
during the negotiations period to date. Cross-Committee work will need to
continue to ensure that the island(s) can continue to benefit from participation
in relevant and appropriate FTAs.

The Committee, other relevant Principal Committees and officers have worked
closely and continue to work closely with various UK Government Departments

26 The main priorities identified within Stage 1 of the Government Work Plan include, “Managing the
effects of Brexit and our international obligations” which includes the continuing development of
Guernsey’s international identity and meeting international standards.

Government Work Plan — Stage 1, Billet d’Etat VI, 2021 and Resolutions of 26th March, 2021.
Government Work Plan — Stage 2, Billet d’Etat XV, 2021 and Resolutions of 23rd July, 2021.
Government Work Plan 2022, Billet d’Etat X Volume 1, 2022 and Resolutions of 1st July, 2022.
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and alongside the Crown Dependencies of Jersey and the Isle of Man in relation
to FTAs as required. This Policy Letter cannot, however, reference the position
of the other Crown Dependencies in relation to international trade agreements
due to the sensitivity and confidentiality of negotiations. The Committee has
kept the Policy & Finance Committees in Alderney and Sark apprised of
developments where relevant and appropriate (as in Section 5).

8.5 In accordance with Rule 4(1)(c), the Propositions have been submitted to Her
Majesty’s Procureur for advice on any legal or constitutional implications.

8.6 In regard to Rule 4(1)(d), the Policy & Resources Committee and the Committee
for Economic Development have monitored, and continue to monitor, the
resources (including financial and human) used for FTA work. That will include
work to help to mitigate and respond to any uncertain and changing operational,
political and legal situations that may arise. This has meant and may continue to
mean reviewing and changing legislation and assessing any opportunities or
challenges that have arisen (or may arise) and for ensuring compliance with new
requirements. Additional financial and human resources may continue to be
required to ensure that the States can act swiftly to respond to new negotiations
and implement any new arrangements. The use and need for additional
resources to support this work, from across the organisation, will continue to be
monitored and kept under review. The Committee may need to increase financial
and human resources to take full advantage of the FTA work in a timely manner.

8.7 In accordance with Rule 4(2)(a), the Propositions relate to the Policy & Resources
Committee’s purpose and policy responsibilities because its mandate includes
responsibilities to, “advise the States and to develop and implement policies and
programmes relating to: (a) leadership and co-ordination of the work of the
States” and “(c) external relations and international and constitutional affairs,
which includes: ... 2. relations with the United Kingdom and other jurisdictions;
3. relations with the European Union and other supranational organisations;
4. relations with the other islands of the Bailiwick ...; [and] representing, or
overseeing the representation of, and negotiating for, the Island; ..” The
Committee considers that the measures outlined in this Policy Letter touch on all
those aspects of its mandate.

8.8 In accordance with Rule 4(2)(b), it is confirmed that the Propositions have the
unanimous support of the Committee.

Yours faithfully

P T R Ferbrache
President

HJ R Soulsby MBE
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Vice-President

M A J Helyar
J P LeTocq
D J Mahoney
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

COMMITTEE FOR HEALTH & SOCIAL CARE

REVIEW OF THE CHILDREN LAW AND OUTCOMES
Improvements to the family care and justice system

The States are asked to decide:-

Whether, after consideration of the Policy Letter entitled ‘Review of the Children Law
and Outcomes, dated 19t August 2022, they are of the opinion:-

1. To agree that the family care and justice system should be improved to reduce
delays in determining outcomes for children and to remove duplication within
the system and that these improvements will be delivered through amending the
Children (Guernsey and Alderney) Law, 2008 (“the Law”), as set out in
Propositions 3 — 20 below and through changes to be made by all agencies
operating within the system.

2. To agree that the policy principles underpinning the family care and justice
system agreed by the States of Deliberation in 2004 (“the 2004 policy principles”)
and set out in the Law, remain valid.

3. To direct that the Law and the Children (Miscellaneous Provisions)(Guernsey and
Alderney) Ordinance, 2009 (“the Children Ordinance”) should be amended, as
set out in paragraphs 6.4 — 6.6 of the Policy Letter, so that the Law includes the
duties of the States of Guernsey currently set out in the Children Ordinance,
provides for the details of the duties to be set out in secondary legislation, and
provides greater clarity on the duty on the Committee for Health & Social Care
to investigate where compulsory intervention may be necessary.

4, To direct that the Law should be amended, as set out in paragraphs 6.7 — 6.14 of
the Policy Letter, to better reflect the 2004 policy principles relating to the ‘duty
to co-operate’, so that the duty to co-operate is applicable to all agencies when
assisting children and their families who are in need of help.

5. To direct that the Law should be amended to include a Commitment to
Safeguarding, as set out in paragraphs 6.15 — 6.19 of the Policy Letter.

6. To direct that the Law should be amended to enable cases to be remitted from
the court to the Child, Youth and Community Tribunal in appropriate cases, as
set out in paragraphs 6.20 — 6.22 of the Policy Letter.



10.

11.

12.

To direct that the Law should be amended to empower the court to retain and
dispose of cases where it determines the facts on referral from the Children’s
Convenor, in appropriate cases, as set out in paragraphs 6.23 — 6.26 of the Policy
Letter.

To direct that the Law should be amended to enable the Child, Youth and
Community Tribunal proceedings to be paused or stopped when a Community
Parenting Order application is being made to the court, and to avoid concurrent
proceedings in these instances, as set out in paragraphs 6.27-6.29 of the Policy
Letter.

To direct that the Law should be amended to place an obligation on relevant
responsible adults to attend hearings of the Child Youth and Community
Tribunal, unless excused or where their attendance is not considered necessary,
and to confer a power on that Tribunal to fine those who fail to attend without
a valid reason, as set out in paragraphs 6.30 — 6.39 of the Policy Letter.

To direct that the Law should be amended on the basis set out in paragraphs 6.40
—6.43 of the Policy Letter, to:

a. Require the Committee for Health & Social Care to notify the Children’s
Convenor within a defined timescale when it has made an application to
court to remove a child from its carers;

b. Require the Child, Youth and Community Tribunal to notify the
Committee for Health & Social Care within a set timescale if a case it is
considering passes the threshold for a court order; and

c. Prohibit the Children’s Convenor, on being notified, from undertaking any
investigation or action in relation to a case, unless the Children's
Convenor has evidence or information that might be relevant to the case
that should be disclosed.

To direct that the Law should be amended to remove the requirements for
applications for adoption and special contact orders to be notified to the
Children’s Convenor, as set out in paragraphs 6.44 — 6.47 of the Policy Letter.

To approve the changes set out in paragraphs 6.48 - 6.84 of the Policy Letter, in
relation to the legal orders and order thresholds, and, for the purpose of giving
effect to those changes, to direct that the Law should be amended to:

a. Provide for separate legal thresholds for referrals to the Children’s
Convenor and legal orders made by the Child, Youth and Community
Tribunal, and the court;



13.

14.

b. Confer power on the court to make a ‘Supervision Order’ placing a child
under the supervision of the Committee for Health & Social Care while
the child still lives in the family home (or is placed with a relative);

C. Confer power on the court to make a ‘Child Assessment Order’, including
providing for the court having the power to treat the application as one
for an Emergency Child Protection Order if the application for the order
is not complied with by those with parental responsibility for the child

concerned;

d. Introduce new threshold criteria for making a Community Parenting
Order (“CPQO”);

e. Make such further amendments to the provisions in respect of CPOs to

ensure they are consistent with the revised threshold criteria and the
purpose of the order as envisaged in the 2004 States Report;

f. Introduce statutory criteria for the making of an interim Community
Parenting Order in line with the amended test for the CPO;

g. Remove the provision that a Parental Responsibility Order is
automatically discharged by the making of a CPO; and

h. Remove the provision that an Emergency Child Protection Order is

automatically discharged when the Child, Youth and Community Tribunal
first sits to consider the child's case.

To approve the changes set out in paragraphs 6.85- 6.102 of the Policy Letter,
and, for the purpose of giving effect to those changes, to direct that the Law
should be amended to bring the thresholds for making an Emergency Child
Protection Order and an Exclusion Order, and the exercise of Police Powers (to
protect a child), in line with comparable jurisdictions, including consequential
changes in respect of Recovery Orders.

To direct that the Law should be amended where it relates to care requirements,
as set out in paragraphs: 6.3; 6.103-6.118 of the Policy Letter, to:

a. Replace the term ‘compulsory intervention” with ‘care requirement’ in
the new threshold criteria for the Children’s Convenor and Child, Youth
and Community Tribunal;

b. Clarify the purpose of making a care requirement with the intent that it
is used only in cases where there is a reasonable prospect of positive
change, so that the child can either continue living within the family or be
reunited within a relatively short period;

C. Remove the requirement that “there is no person being able or willing to
exercise parental responsibility...” from the list of conditions that form
part of the threshold for both the temporary intervention of the Child,
Youth and Community Tribunal through a care requirement and the more
permanent intervention of the court through the making of a CPO;

d. Rename the ‘conditions’ for a care requirement as ‘grounds’; and

e. Update the list of such grounds as set out in Appendix G; and
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16.

17.

18.

19.

20.

f. Remove the 28-day review requirement for renewal of a care
requirement and establish a requirement for a review at a minimum of
six months in its stead.

To direct that the Law should be amended to enable the involvement of Family
Proceedings Advisers pre-proceedings where required for the welfare of the
child, as set out in paragraphs 6.119-6.123 of the Policy Letter.

To direct that the Law is amended, as set out in paragraphs 7.22-7.25 of the
Policy Letter, to reflect changes to the names of the statutory agencies as
follows:

a. The Safeguarder Service to be known as the Family Proceedings Advisory
Service;

b. The officers appointed as Safeguarders to be referred to as Family
Proceedings Advisers; and

C. The ‘Islands Child Protection Committee’ to be known as the ‘Islands

Safeguarding Children Partnership’.

To direct that the Law should be amended to provide greater clarity as to its legal
effect and intention in relation to information sharing, including the ability to
capture and share information, between relevant agencies, relating to improving
the welfare of the child, in line with the Data Protection (Bailiwick of Guernsey)
Law, 2017, as set out in paragraphs 6.124-6.130 of the Policy Letter.

To note the establishment of Information Sharing Protocols, and to direct all
relevant responsible Committees to ensure these are maintained and complied
with.

To direct that the Children (Consequential Amendments etc) (Guernsey and
Alderney) Ordinance, 2009 be amended so as to include persons who have care
of a child but do not hold parental responsibility within the scope of the child
cruelty offence in the Loi ayant rapport a la Protection des Enfants et des Jeunes
Personnes 1917, as set out in paragraphs 7.26 — 7.28 of the Policy Letter.

To agree to amend the Children Ordinance as set out in paragraphs 7.3 —7.21 of
the Policy Letter, to:

a. Ensure the relevant sections are referred to in the Law;
Enable the Children’s Convenor to suspend part of the conditions of a CR;

c. include a power for the Tribunal, to adjourn a CR hearing and make an
interim variation of a CR;

d. Introduce a power for the Convenor to transfer a case to Her Majesty’s
Procureur;



21.

22.

23.

24,

e. Amend the terms and conditions of the appointment of the President of
the Tribunal;

f. Include an additional power for the Convenor to withhold information to
protect any person from harm;

g. Recognise a wider range of family members as a party to proceedings,
irrespective of their existing parental rights and responsibilities;

h. Grant discretion to the Tribunal to recognise wider persons who have had

significant involvement in the child’s upbringing as parties;

i Enable the Convenor to make the decisions in relation to parties who can
attend at the Convenor’s Meeting, subject to a suitable right of appeal
being established; and

j- Removal of upper and lower age limits for Tribunal member
appointments.

To direct the Committee for Health & Social Care, in consultation with other
relevant Committees, to scope the requirements of phase 2 of the Review
Children Law, including the resource requirements, for consideration for
inclusion in the 2023 Government Work Plan.

To direct the Committee for Health & Social Care, in consultation with the
Committee for Home Affairs and the Committee for Education, Sport & Culture
and all relevant agencies, to review operational procedures to ensure
proportionate monitoring and reporting that will assist in determining the
effectiveness of these changes on the family care and justice system and
outcomes for children, as set out in section 9 of the Policy Letter.

To direct the Policy & Resources Committee to co-ordinate the work of the
Committees for Employment & Social Security, Health & Social Care and Home
Affairs, to:

a. Frame and commission the review of the legal aid service set out in the
Government Work Plan to also give due consideration to the systemic
issues relating to the availability of Advocates and the use of alternative
dispute resolution including mediation in the family care and justice
system; and

b. Scope the resourcing requirements to respond to the recommendations
of the review, for consideration for inclusion in the 2023 Government
Work Plan.

To direct the Committee for Health & Social Care to establish a cycle of
independent reviews of the family care and justice system, no less than every
three to five years, starting from 2025, or a year after the commencement of the
amended legislation, whichever occurs sooner.



25. To direct the preparation of such legislation as is necessary to give effect to the
above decisions, including any necessary consequential, incidental or

supplementary provision, and engagement with the court as to possible Practice
Directions.

The above Propositions have been submitted to Her Majesty's Procureur for advice on
any legal or constitutional implications in accordance with Rule 4(1) of the Rules of
Procedure of the States of Deliberation and their Committees.



THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

COMMITTEE FOR HEALTH & SOCIAL CARE

REVIEW OF THE CHILDREN LAW AND OUTCOMES
Improvements to the family care and justice system

The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port

19t August, 2022
Dear Sir
1. EXECUTIVE SUMMARY

1.1 In 20041, the States of Deliberation agreed the reforms to introduce a unique
family care and justice system (“the system”) for Guernsey and Alderney. The
system adopted some aspects of the Scottish Children’s Hearing system (the
Tribunal and Children’s Convenor) and the court-based approach of England and
Wales.

1.2 The reforms were set out in The Children (Guernsey & Alderney) Law, 20082 (“the
Law”) which commenced in 2010. The reforms made significant changes to the
system including the introduction of two new major and distinct bodies, the
Children’s Convenor Board (“CCB”) and the Child, Youth and Community Tribunal
(“the Tribunal”), which is similar to the Scottish Children’s Hearing system.

1.3 The introduction of the Law was a significant step in improving and modernising
the legislation to protect the welfare of children. The Committee for Health &
Social Care (“the Committee”) wishes to take this opportunity to commend the
efforts and commitment of all those involved in the system for their
contributions to improving the lives of children in often challenging
circumstances.

1 Billet d’Etat XVII, of 2004 — Matters Affecting Children, Young People and Their Families
2 The Children (Guernsey & Alderney) Law, 2008




1.4

1.5

1.6

1.7

1.8

1.9

As with any fundamentally important legislation such as this one, best practice
evolves and there is a need to consider changes to policy in response. For
example, since the Law was enacted a formative review of the family justice
system in England and Wales in 2001 (known as the Norgrove Review)
highlighted the significant and long-term negative impacts of long delays in
determining decisions for children in the court system. Coupled with the
Committee’s and professional agencies’ experience of how the Law operates and
the findings of several reviews into the effectiveness of the system, it is
recognised that there are some areas where amendments to the Law and
improvements in how the system operates are needed.

The need to progress the changes to the system has been recognised as a priority
of government since 2019, as has the fact that different Committee mandates
are employed within the system.

In 2021, the Committee, as the responsible Committee for the Law, in
consultation with the Policy & Resources Committee and the Committees for:
Home Affairs and Education, Sport & Culture, agreed that a cross-committee
group should be created to expediate the work. The Children & Young People’s
Board® (“the Board”) has representation from across the responsible
Committees and has successfully steered this work, alongside acting in the
capacity of the Corporate Parenting Board.

The Board has considered the findings from the various reviews, including the
two most recent reviews: the Committee’s own Children Law Consultation and
the Outcomes Report for Children and Young People (“the Outcomes Report”)*.
The Board recognised there were many stakeholders involved in this complex
system whose views were of equal importance and so adopted a collegiate
approach to its engagements.

The Board recommended, and the Committee agreed, that the work be phased
given the scale of the proposed changes. Priority was given to changes which
would make the greatest and have the most immediate benefit for the most
vulnerable children. Acknowledging the impact of delay on children in these
situations, informed by the Norgrove Review, reducing delay within the system
became the primary objective to meet in the first phase.

The recommendations in this Policy Letter all seek to reduce delays and make
improvements to the system for the welfare of the child. The impact of some of
the changes proposed is demonstrated through the appended case study to the

3 Update from cross-Committee Board steering improvements for vulnerable children and young people

- States of Guernsey (gov.gg)

4 Qutcomes Report, 2021




1.10

1.11

1.12

1.13

2.1

Policy Letter, alongside further supporting information and detail on each
proposal for change and an indicative implementation plan.

While extensive consultation was carried out through the various reviews and to
finalise the impact of the proposals, the Committee is aware that not all
proposals set out in this Policy Letter will be welcomed by all stakeholders.
However, the Committee is also of the view that regardless of the different
positions on some of the proposed measures set out in this Policy Letter, it is
imperative that the focus must be on improving outcomes for children.

It is accepted that the majority of changes can be resourced from within existing
resources with some minor exceptions. Further work on scoping resource
implications for some aspects are identified.

The Committee is grateful to the Board for its commitment and contributions to
progressing this important work and would welcome its continued oversight of
the completion of phase 1.

The changes recommended in this Policy Letter seek to:

e Ensure unnecessary delays are removed to improve outcomes for children;

e Improve the operation of the Law by addressing some unintended
consequences of the drafting of the Law and the resulting practices;

e Provide greater protection to children by addressing identified gaps in
provision in the Law;

e Modernise and update the Law to reflect current best practice and
compliance requirements with international conventions;

e Establish a monitoring approach to track the impact of the changes to the
system; and

e Ensure more timely consideration of future changes needed to the system,
by introducing a more frequent review cycle of every 3-5 years.

INTRODUCTION

Background on the 2004 Reforms

The current family care and justice system® (“the system”) in Guernsey and
Alderney is unique to the islands. Its origins stem from policy decisions made by
the States of Deliberation in October 2004, informed by the former Health and
Social Services Department’s (HSSD’s) case for a new Children Law.

5 Family Care and Justice System - States of Guernsey (gov.gg)




2.2

2.3

2.4

2.5

2.6

2.7

Significant work to develop this new legislative framework was carried out over
an extended period of time and involved extensive consultation with partner
agencies and children in Guernsey and Alderney. The review at that time
provided an opportunity to consider the more effective practices world-wide,
alongside the need to comply with international treaty obligations around
human rights and children’s rights including juvenile justice rights.

The resulting Law incorporated parts of the English model of family justice, as
well as aspects of the Scottish Children’s Hearing System. See glossary of terms
in Appendix A.

The Law moved away from the court model used in England and Wales, as set
out in the Children Act 1989° (“the Act”), retaining some aspects such as those
that relate to private law cases where children are involved and emergency
protection orders.

The Scottish Children’s Hearing system was introduced in 1971 and is set out in
the Children's Hearings (Scotland) Act 20117 (“the 2011 Act”). The system seeks
to “take an integrated and holistic approach to care and justice, in which the
child's best interests are the paramount consideration”®. The principles that
underpin the Scottish system are built on those identified in the Kilbrandon
Report of 1964°, and takes account of international rights conventions. The 2004
Guernsey reforms drew heavily on these principles, and those that inform the
legislation in England and Wales.

Similar to the Tribunal, the Children’s Hearing operates as a lay tribunal that
hears almost all cases relating to children, except the most serious criminal cases
which are dealt with by the court directly. The Children’s Hearing does not make
any distinction between children who have broken the law, those who are
viewed as being beyond control, and those who are at risk of, or suffering from
abuse or neglect i.e. it considers needs as well as deeds.

The Children (Guernsey & Alderney) Law, 2008

The Law came into force in January 2010 and aims to protect children from harm
and to promote their health, welfare and development. The Law sets out the
duties of parents, other carers and the States of Guernsey (“the States”). It
establishes the roles and responsibilities of the different agencies within the
system, for example the Law places duties on the States in relation to children in
its care and care leavers.

6 Children Act 1989 (legislation.gov.uk)

7 Children's Hearings (Scotland) Act 2011 (legislation.gov.uk)

8 Children's hearings - Child protection - gov.scot (www.gov.scot)

9 INTRODUCTION - The KILBRANDON Report - gov.scot (www.gov.scot)
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2.8

2.9

2.10

2.11

2.12

The Committee has the mandated responsibility for oversight of the Law and the
related service areas which have the authority to deal with children and family
services. The Law also touches on the mandated responsibilities of other
Committees including the Committee for Home Affairs and the Committee for
Education, Sport & Culture.

The introduction of the Law substantially reformed the ways in which
professionals work together to secure the best outcomes for children and
established new processes for working with children and families across the
system. Most notable of these changes was the establishment of the Office of
the Children’s Convenor including the statutory role of the Children’s Convenor
(“the Convenor”), the Tribunal and the CCB!°. The Committee recognises that the
successful introduction of the Law is a result of the collective efforts of all the
agencies involved.

The introduction of these new agencies in the system created an interface of
two, separate but interrelated pathways through the system, for public family
law matters, to support outcomes for children i.e. the court (long-term, more
permanent or emergency interventions) and the Tribunal (temporary, short term
interventions).

The Law also applies to matters before both the Magistrates Court (including the
Juvenile Court) and the Royal Court. The courts have a decision-making and
judicial monitoring role in matters relating to children and their families which is
ultimately driven towards resolving problems. The court has a role in matters of
private family law (disputes between individuals) and public family law (state
support for, or intervention into, the lives of children and families). The public
law aspects involve matters relating to emergency child protection, permanent
removal of a child from their families!?, secure accommodation, the recovery of
children in care and appeals against the decisions of the Tribunal.

The introduction of the Tribunal recognised that the court is not always the most
appropriate place to deal with matters relating to children. It gives vulnerable
children, and those in need, the opportunity to have their case heard outside of
a court environment, by a panel made up of a Chair and volunteers from across
the community who deliberate on cases. The premise behind the Tribunal is to
work with families to help them resolve their issues by taking short term
measures that are for the welfare of the child and so in the child’s best interests.
As with the court the Tribunal is bound by the principles underpinning the Law.

10 Convenor & Tribunal Board - Children’s Convenor - Children’s Convenor

11 Specifically this applies to those with parental responsibility for that child who could include
grandparents, carers or guardians.
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2.13

2.14

2.15

2.16

The primary principle of the Law is that the “child’s welfare is the paramount
consideration”!?, except where there is an immediate risk to the safety of
another person. Where welfare is not paramount, then it should be a primary
consideration. Furthermore this is the overriding principle that should take
precedence over any other principle/s where there is a conflict.

The Law equally recognises that: some children will need additional services to
achieve a reasonable standard of health and development; and some may need
‘compulsory intervention’. It recognises the difference between children who are
‘in need’ or ‘at risk’ and establishes a set of ‘child welfare principles’ and a
‘welfare checklist’, which guide decisions relating to a child’s upbringing.

Previous reviews summary

The Law has been in place for over ten years and has been subject to several
reviews, the earliest of which was the internal review called the Children’s
Services Diagnostic in 2014. A summary of the findings of the reviews is in
Appendix B.

Consistent findings raised through the reviews include:

e Parts of the system work well;

e There are opportunities to make improvements to the unique model used in
Guernsey and Alderney;

e There are unsatisfactory delays in the system that are negatively impacting
outcomes for children, particularly in public family law cases;

e Some parts of the Law have not been implemented as originally intended;

e There are unintended consequences arising from its drafting that need to be
addressed including gaps in the legislative framework that could usefully be
filled to enable a timelier resolution for children and their families;

e Further delays in agreeing amendments to the Law will not benefit outcomes
for children;

e To achieve better outcomes, it is imperative that all agencies in the system
seek to remove delays and drive forward changes in their respective areas to
meet this objective;

e A collaborative and collegiate approach needs to be taken by all agencies so
the system functions more effectively to the benefit of the children it serves;

e Due consideration should be given to compliance with the relevant
international treaties and conventions; and

e The voice of the child and service users should be included in any proposals
for change.

2 The child welfare principles and child welfare checklist are set out respectively in s.3 and s.4 of the
Children Law

12



2.17

3.1

3.2

3.3

3.4

The findings of all the related reviews have informed the proposals set out in this
Policy Letter.

STRATEGIC CONTEXT

The Committee has responsibility for advising the States and developing and
implementing matters relating to ‘the welfare and protection of children, young
people and their families’. The Committee oversees the delivery of the States’
operational functions relating to Children and Family Community Services which
includes services to children in care and care leavers from a Corporate Parenting
perspective as set out in the Corporate Parenting Framework 2021-20233,

The Committee signalled its intention to review the Law in June 2019 and the
States of Deliberation directed the Committee to progress this work
expeditiously**. This intention was informed by the enhanced understanding of
the negative impact of delay on children which has been a significant area for
research in recent years. This has resulted in many neighbouring jurisdictions
taking radical steps to reduce delay in the system with a view to improving
outcomes for children and reducing the associated cost to the state of such
delay. Much of this research post-dates the drafting of the Law. The most
influential of the reviews was the findings of the 2011 Family Justice Review (“the
Norgrove Review”) (see section 3.11).

The predecessor Committee was mindful that duplication of process is an area
where delay occurs and to address this concern undertook a targeted
consultation on possible amendments to the Law with practitioners in 2019. The
general consensus was that the Law would benefit from updating as suggested
by the Committee. Although there were some intricacies in the feedback
provided, all of the changes put forward for consideration were supported by the
majority of professionals.

In approving the Policy & Resource Plan - 2018 Review and 2019 Update, the
States of Deliberation also directed the Policy & Resources Committee to work
with the Committee, and with the Committee for Home Affairs, to expedite work
to remove delays from the systems and processes relating to the delivery of
services to children in need. The Chief Officer’'s Child Protection Group
responded by commissioning a report by an external reviewer on the wider
system, resulting in the Outcomes Report.

13 Corporate Parenting Framework 2020-2023 - States of Guernsey (gov.gg)

14 Billet d’Etat IX of 2019: Policy & Resource Plan - 2018 Review and 2019 Update
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3.5

3.6

3.7

3.8

3.9

3.10

Outcomes Report for Children and Young People (2021)

This extensive review considered if there were any systemic obstacles preventing
or impacting on beneficial outcomes for children. It aimed to make
recommendations which:

e Reduce complexity and ensure each agency has clear roles, removing
duplication or uncertainty of responsibilities;

e Ensure a full and flexible suite of options were available for a child or young
person entering the system to best meet their individual needs;

e Ensure the judicial monitoring role of the court and Tribunal provided
adequate protection of the rights of the child and the families; and

e Remove unintended delay in the system.

The Outcomes Report, informed by the previous review’s findings, included a
substantial number of recommendations for change which ranged across policy,
legislative amendments and operational matters that would affect more than
one service area. The recommendations were not costed, and further work was
recognised as being required to fully assess the impact of the recommendations.

Extensive consultation was carried out through the Outcomes Report, which
documents in detail where there were differences of viewpoints and, in some
cases, put forward potential alternative proposals for further consideration.

The Outcomes Report found that the current system ‘worked for the majority of
children” however, informed by the Committee’s 2019 Children Law
consultation, it supported the findings that unnecessary delays occurred in some
cases, which should be addressed.

Government Work Plan

In July 2021, the action Review Children Law and Outcomes was prioritised as a
critical action of the Government Work Plan (GWP)?*° for progressing in the first
six months. Policy resources were allocated accordingly to support this work.

The action seeks to “support vulnerable children through revision to the Children
Law and action on the Outcomes Report”, by finalising the amendments to the
Law. Equally, through this action it is intended that any changes to operational
matters which improve outcomes for children in the system will be developed
and implemented. This may be in advance of the legislation reforms where
practicable and where it can be delivered within existing resources. The work will
align to the recently approved framework for justice (see 3.17-3.24 below).

15 Government Work Plan | States Of Guernsey (ourfuture.gg)
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3.11

3.12

3.13

3.14

Family Justice Review, 2011 — The Norgrove Review

The Norgrove Review!® identified the harm caused to children by delay in the
Family Justice System in England and Wales and considered what new
arrangements might be put in place to tackle the causes of delay and ensure
better long-term prospects for children. The Norgrove Review provides
important analysis of the impact of delay and concluded that:

I.  Long proceedings may deny children a chance of a permanent home.

II.  The longer proceedings last, the less likely that a child will find a secure
and stable placement, particularly through adoption.

lll.  Long proceedings can damage a child’s development.

IV.  The longer proceedings last, the more likely children are to experience
multiple placements.

V.  Placement disruption does not just cause distress in the short-term. It can
directly impact on a child’s long-term life chances by damaging their
ability to form positive attachments. This can cause multiple problems in
adolescence and later life.

VI.  Long proceedings may put maltreated and neglected children at risk. If
children remain in the home during proceedings they may be exposed to
more harmful parenting with long-term consequences.

VIl.  Long proceedings can cause already damaged children distress and
anxiety. Children live with uncertainty while possibly experiencing
multiple placements, continuous assessments and distressing contact
arrangements.

Guernsey: Children Law Review: Professor Kathleen Marshall Report, 2015
The first significant review of the Law was commissioned by the former Scrutiny
Committee and carried out by Professor Kathleen Marshall in 20157 (known as
the Marshall Report).

The report highlighted particular issues around the ways in which various child
protection processes interact with each other, including the nature of the
respective cases referred to the Tribunal and to the court, and the interplay
between these functions.

Professor Marshall made 21 recommendations relating to both private and
public law proceedings. Some of these recommendations are fulfilled by the
recommendations of this Policy Letter, where they align to the objectives of this
action, and are discussed in further detail at the appropriate stages.

16 Family Justice Review

17'The Guernsey Children Law Review, 2015' by Professor Kathleen Marshall
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3.15

3.16

3.17

3.18

3.19

3.20

Children & Young People’s Plan

The Law places a duty on the Committee to prepare a Children & Young People’s
Plan (“CYPP”)!2, every three years, which sets out how services seek to meet the
needs of children and their families. The CYPP sets out four priority outcomes for
children, aligned to the United Nations Convention on the Rights of the Child
(“UNCRC”)®°:

e Be Safe and Nurtured

e BeIncluded and Respected

e Achieve Individual and Economic Potential
e Be Healthy and Active

The CYPP captures the progress and impact of these changes to services which
seek to improve outcomes for children. It recognises that early intervention and
prevention, partnership working and a focus on outcomes are fundamentally
important to improving the lives of children.

Justice Framework 2022-2029 and 2020 Guernsey Justice Review Report

In April 2022, the States of Deliberation agreed the Justice Framework 2022-
2029%° (“the Justice Framework”) presented by the Committee for Home Affairs.
The Justice Framework sets out to guide and coordinate improvements to justice
over the next seven years. It will be supported by the development of a Justice
Action Plan which will include the actions being taken across the States and the
community to reach the agreed justice outcomes.

This Framework sets out four justice pillars, one of which is family justice defined
as:

“Support for families, parents and relationships that helps them avoid disputes
as far as possible and which enables them to resolve disputes quickly should they
arise, with minimum conflict and pain caused for all of those involved,
particularly children.’

The Justice Framework seeks to respond to the findings of the 2020 Guernsey
Justice Review Report?! (“the Justice Review”) which made 41 recommendations
for change, some of which centred on the system and the Law.

The Justice Review recognised the inter-relationship of family justice matters
across the justice system and the important role the Law had as part of that

18 Children & Young People’s Plan 2019-2022 Billet d’Etat |1l of 2019
19 UN Convention on the Rights of the Child (“UNCRC”) - UNICEF UK

20 The Justice Framework Policy Letter - States of Guernsey (gov.gg)

21 Billet d’Etat XV of 2020 - Justice Review Report
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system. With this in mind the Justice Framework includes the need to provide a
greater emphasis on prevention and early intervention to improve wellbeing and
life chances, delivering the right interventions at the right time, with a focus on
improving outcomes for children.

3.21 The Justice Review echoes many of the Committee’s own findings and
experience in its review of the Law, in particular acknowledging the complex
interrelationships within the family justice system and the important role played
by a multitude of agencies and organisations. The Justice Review identified that
improvements could be made by improving the co-ordination of effort of the
multiple agencies in the system and the flow of data and information. Some of
the recommendations of the Justice Review relate to those agencies that play a
key role in the system and the implementation of the Law.

3.22 The Committee will work with the Committee for Home Affairs in future phases
of the action to understand the broader impact of the youth justice provisions of
the Law and the associated processes, in fulfilment of the relevant
recommendation of the Justice Review.

3.23 There are further overlaps between these two areas of important work that
could be mutually beneficial including:

e Exploring greater use of alternative dispute resolution (“ADR”) measures
which also featured frequently in different review findings;

e Improved monitoring of outcomes for children in contact with the care
system; and

e Better data capture more generally.

3.24 The above considerations are included in the proposals covered in section 9 of
this Policy Letter.

Partnership of Purpose: Transforming Bailiwick health and care

3.25 There are also many linkages between the CYPP, the Justice Framework and the
strategic aims of the ‘Partnership of Purpose’??, in the sense that they all
recognise the need for a coordinated, multi-agency and multi-disciplinary
approach and place greater emphasis on prevention by fully extending this
principle into social care as for healthcare provision more generally.

22 partnership of Purpose: Transforming Bailiwick Health and Care
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3.26

3.27

3.28

3.29

3.30

3.31

3.32

3.33

Matrimonial Causes Reforms

In February 2020, the States of Deliberation agreed the reforms to the legislation
covering divorce, judicial separations and annulments of a marriage?®> and
recently approved the resulting legislation?*. Through the review of this
legislation it was recognised that more needed to be done “to improve access to
information and support services for family law matters” (extant Resolution 22°).
This was comparable to the findings of the Justice Review which identified the
need to “remove delay from systems and processes relating to the delivery of
services to children and young people in need, and to ensure that such systems
and processes are centred on the best interests of the child or young person
concerned”.

The extant Resolution 2 will be addressed in part through some of the proposals
set out in this Policy Letter.

Legal Aid Review — Proposition 23

Through this action, the Marshall Report and the development of the Justice
Framework, various touch points with the Legal Aid Service and family justice
have been identified.

Of particular concern are the systemic issues relating to the availability of
Advocates to support family law cases and the impact this has on delays in
determining outcomes for children. Some of these cases receive funding from
legal aid.

Increasing the access and availability of trained mediators for family law matters
is another consideration raised which could remove delays and reduce the
number of cases proceeding to court.

It is recommended that due consideration is given to the systemic issues relating
to the availability of Advocates and the use of ADR including mediation in the
system identified through this work.

It is further recommended that any resourcing requirements identified are
captured in the 2023 GWP prioritisation considerations.

International Conventions and Frameworks
In line with best practice, Guernsey, Alderney and other jurisdictions seek to
comply with international treaty obligations wherever possible and where

2 Billet d’Etat IV of 2020 - Reform of the Matrimonial Causes Law

2 Billet d’Etat XII of 2022 - Reform of the Matrimonial Causes Law

25 Resolutions Billet d’Etat IV of 2020
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3.34

3.35

3.36

3.37

3.38

3.39

3.40

extensions are sought or have been achieved. The 2004 reforms were informed
by two international conventions as follows:

European Convention on Human Rights and Fundamental Freedoms

In 2004, it was recognised that the current family justice legal framework was
insufficient in ensuring domestic law could meet its obligations under the
European Convention on Human Rights and Fundamental Freedoms?2® (“ECHR”)
that was soon to be legislated for under the Human Rights (Bailiwick of Guernsey)
Law, 2000%’. The 2004 reforms brought about changes to ensure compliance
with the ECHR and any future changes will have to take ECHR alignment into
account.

Some orders set out in the Law involve significant interference with Article 8, the
right to respect for private and family life. For example orders that result in the
removal of a child from his or her parents’ care, either on an interim or
permanent basis, and/or the cessation of contact between a child and their
parent/s.

The other main ECHR Articles of relevance are Article 6, right to a fair trial and
13, right to an effective remedy, specifically when considering upholding
people’s right to: a fair hearing; decisions being made based on appropriate
evidence; and the appeals process.

In all considerations proportionality around the level of intervention consistent
with the ECHR should be applied as appropriate to the circumstances of the case.

United Nations Convention on the Rights of the Child 1989
In 1990, the UK signed the UNCRC which sets out the rights of every child in the
world to survive, grow, participate and fulfil their potential.

In 2016, the CYPP 2016-202228 set out a commitment to seek an extension of the
UNCRC to Guernsey and Alderney which was formally confirmed in November
2020.

The UNCRC has a total of 54 articles covering every aspect of a child’s life and the
various rights to which all children are entitled. The UNCRC equally sets out how
adults and governments must work together to ensure that these rights are
enjoyed by all children. Of the 54 articles four are known as ‘special’ general
principles as follows:

26 The European Convention on Human Rights

27 Human Rights (Bailiwick of Guernsey) Law, 2000

28 Children and Young People's Plan (CYPP) - States of Guernsey (gov.gg)
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3.42

4.1

4.2

4.3

e Article 2 - Right to non-discrimination;

e Article 3 - Best interests of the child;

e Article 6 - Right to life, survival and development; and
e Article 12 - Right to be heard.

While all rights set out in the UNCRC should be duly considered when developing
States’ strategies and policies relating to children, the above and the following
are of particular relevance to the Law and have informed the proposals set out
in this Policy Letter;

e Article 9 - Separation from parents;

e Article 18 - Parental responsibilities and state assistance;
e Article 19 - Protection from violence, abuse and neglect;
e Article 20 - Children unable to live with their family;

e Article 25 - Review of treatment in care; and

e Article 40 - Juvenile justice

More recently, some jurisdictions have incorporated some of these articles into
policy, for example, the recent changes made to the Children (Scotland) Act
2020%°, saw Scotland become the first UK country to directly incorporate the
UNCRC into legislation. While it is not recommended that a similar change is
needed here, at this time, it should continue to be a matter for consideration as
part of future phases of work and updates needed to the Law.

CHILDREN LAW AND OUTCOMES ACTION APPROACH

Given the cross-Committee nature of the Review Children Law and Outcomes
action the Board was established in October 2020. The Board has representation
from the Committees for: Health & Social Care, Education, Sport & Culture and
Home Affairs and is chaired by a member of the Policy & Resources Committee.

The Committee would like to extend its thanks to all the members of the Board,
and in turn their Principal Committees, for their commitment and contributions
to progressing this priority work.

The initial approach and means to prioritise, resource and take forwards the
work were considered and agreed by the Board. The considerations were
premised on the principle that not everything recommended in the reviews of
the Law and the wider system, including the outstanding secondary legislation
associated with the Law, would be deliverable, at the same time, or at all. It also
recognised that the resource implications for the proposals were yet to be

29 Children (Scotland) Act 2020 (legislation.gov.uk)
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4.4

4.5

4.6

4.7

4.8

determined and that this is an important element in informing the decisions for
change, not least as the Board were aware of the significant pressures being
experienced in Children and Family Community Services, as a result of a shortage
of social workers in the UK30.

The Board recognised and shared the concerns raised through the reviews that
unnecessary delays are unacceptable and cases should not take up to two years
to reach an outcome. The Board were mindful that a day, week or month in the
life of child has a much greater impact than the equivalent periods from an
adult’s perspective.

In Guernsey and Alderney, where instances of delay and duplication occur this
results in children finding themselves:

¢ In the care of the authorities for longer than might otherwise be necessary;

e Decisions on outcomes taking longer than is satisfactory;

e Potentially, in at risk or harmful situations for longer; and

e At risk of the disruption caused by statutory interventions in their daily lives
having long-term consequences, as highlighted by the Norgrove Review.

It was also acknowledged that sufficient time must be allowed to enable due
process to be followed and for the necessary information to be compiled so that
decisions taken about children’s welfare are not rushed. This in itself may cause
further delays to rectify and/or pose a significant risk to the welfare of the child,
for example if decisions need to be revisited or further evidence gathered.

It was also recognised that:

e Individual cases themselves are complex and often take their own unique
paths through the system;

e |t is important to ensure that families are given the opportunity to work to
effect positive change (within the child’s timescale); and

e Resources are often significantly stretched in some areas.

It was clear from the feedback received there is significant frustration that delay
and duplication, at different stages, is a barrier to providing timely and
satisfactory outcomes for children (see case study in Appendix C).

30 children’s social worker shortage reaches five-year high | Local Government Association
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Focus and objectives

The Board recommended to the Committee that the work was prioritised and
phased on the basis of the outcomes to be realised by the amendments to the
Law and the system. The outcomes and suggested weightings were:

1. Every opportunity is taken to remove the causes of delay to decision making
for children in the system — 65%;

2. Any unintended consequences of the Law are addressed —25%; and

3. Improved effectiveness of the governance of the system — 10%.

Future phases of work — Proposition 21

The phases proposed for this programme of work are illustrated in image 1
below. It is recommended that the subsequent phases of the work are scoped
and included for consideration in the relevant GWP discussions. The Committee
is therefore committing to undertaking or supporting the scoping of phase 2, as
set out below, and as relevant to its mandate, with a view to starting the work
on phase 2 in 2024.

*Subject to GWP prioritisation/resources

Image 1: Review Children Law and Outcomes action phases

Sark

Alongside future phases of work a need has been identified for ongoing
discussions with the Chief Pleas of Sark in relation to bringing forward and
implementing in full its Child Protection Law. The Committee will continue to
engage with Sark in this regard as and when Sark views this as necessary.

Phase 1 - considerations

The matters considered by the Board are those proposals that address the main
aims of phase 1, captured in image 2 below. These matters span policy and
operational matters and have been subject to consultation.



