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THE STATES OF DELIBERATION 
of the 

ISLAND OF GUERNSEY 
 

COMMITTEE FOR EMPLOYMENT & SOCIAL SECURITY 
 

APPOINTMENT OF AN INDUSTRIAL DISPUTES OFFICER AND DEPUTY INDUSTRIAL 
DISPUTES OFFICER 

 
 

The States are asked to decide: 

 

Whether, after consideration of the Policy Letter entitled ‘Appointment of an Industrial 
Disputes Officer and Deputy Industrial Disputes Officer’, dated 25th November 2019, 
they are of the opinion: 

 
1. To appoint Mr Stuart Le Maitre as Industrial Disputes Officer, for the period 3rd 

February 2020 to 31st December 2024, and 
 

2. To appoint Mr Boley Smillie as Deputy Industrial Disputes Officer, for the period 
3rd February 2020 to 31st December 2024. 

 
 

The above Propositions have been submitted to Her Majesty’s Procureur for advice on 
any legal or constitutional implications in accordance with Rule 4(1) of the Rules of 
Procedure of the States of Deliberation and their Committees. 
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THE STATES OF DELIBERATION 
of the 

ISLAND OF GUERNSEY 

COMMITTEE FOR EMPLOYMENT & SOCIAL SECURITY 

APPOINTMENT OF AN INDUSTRIAL DISPUTES OFFICER AND DEPUTY INDUSTRIAL 
DISPUTES OFFICER 

The Presiding Officer 
States of Guernsey 
Royal Court House 
St Peter Port 

25th November 2019 

Dear Sir 

1. Executive summary  

1.1. Under the Industrial Disputes and Conditions of Employment (Guernsey) Law, 
1993 (“the Law”), the States of Guernsey is required to appoint an Industrial 
Disputes Officer (“IDO”) and a Deputy Industrial Disputes Officer (“DIDO”).   

1.2. The terms of appointment for the current Industrial Disputes Officer, Mr Neil 
Carrington, and Deputy Industrial Disputes Officer, Mr Stuart Le Maitre, expire 
on 31st December 2019. Mr Carrington is not seeking reappointment for a 
further term. The Committee is grateful to Mr Carrington for his terms of 
office, firstly, in the role as the DIDO, and subsequently as the IDO. Mr 
Carrington brought a wealth of knowledge and experience to the positions.  

1.3. Following an open recruitment and assessment process to select an individual 
for each role the Committee for Employment & Social Security is 
recommending that the States appoint Mr Stuart Le Maitre as Industrial 
Disputes Officer and his nomination of Mr Boley Smillie, as Deputy Industrial 
Disputes Officer, both for the period 3rd February 2020 to 31st December 
2024. 

2. Background 

2.1. Section 1 of the Industrial Disputes and Conditions of Employment (Guernsey) 
Law, 1993 (“the Law”) requires the States to appoint an Industrial Disputes 
Officer.  Section 2 of the Law requires the Industrial Disputes Officer to 
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appoint a Deputy Industrial Disputes Officer, whose appointment is subject to 
the approval of the States. 

3. Recruitment and selection process 

3.1. To ensure a strong element of independence and impartiality in the selection 
process for the posts of IDO and DIDO, the Committee advertised the roles 
and established a selection process for suitable applicants. The process was 
similar to that used in the previous selection and recruitment procedures for 
the IDO and DIDO in 2012 and 2016.  

3.2. The shortlisted candidates for the role of IDO and DIDO were interviewed. 
Candidates were assessed against the key criteria and skills identified for the 
positions.   

4. Term of appointment 

4.1. The Law requires the States to appoint the officers “for such period as the 
States may direct.”  The Committee has concluded that a five year term would 
be appropriate. Subject to States approval, these appointments will take 
effect from 3 February 2020. The Committee will recommend the ending of 
the appointments on 31 December 2024, which will in effect be one month 
short of a five-year term.  

5. Proposals  

5.1. The Committee recommends that the States appoints Mr Stuart Le Maitre as 
Industrial Disputes Officer for the period 3rd February 2020 to 31st December 
2024.  

5.2. Mr Le Maitre proposes to appoint Mr Boley Smillie as Deputy Industrial 
Disputes Officer.  

5.3. The Committee supports Mr Le Maitre’s proposal and recommends the States 
to approve the appointment of Mr Boley Smillie for the period 3rd February 
2020 to 31st December 2024. 

5.4. A short profile for each nominee is included in the Appendix of this policy 
letter. 
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6. Conclusions 

Compliance with Rule 4 of the Rules of Procedure 

6.1. The Committee has consulted with the Law Officers regarding the legal 
implications and legislative drafting requirements resulting from the 
propositions set out in this policy letter. 

6.2. The Committee has set out its proposals for Mr Le Maitre and Mr Smillie to be 
appointed to the roles of Industrial Disputes Officer and Deputy Industrial 
Disputes Officer, respectively, and seeks the States support for the 
propositions, which are based on the Committee’s purpose: 

“To foster a compassionate, cohesive and aspirational society in 
which responsibility is encouraged and individuals and families are 
supported through schemes of social protection relating to 
pensions, other contributory and non-contributory benefits, social 
housing, employment, re-employment and labour market 
legislation.” 

6.3. In particular, the propositions are aligned with the priorities and policies set 
out in the Committee’s Policy Plan, which was approved by the States in June 
2017 (Billet d’État XII, Article 1). The Committee’s Policy Plan is aligned with 
the States objectives and policy plans. 

6.4. In accordance with Rule 4(4) of the Rules of Procedure of the States of 
Deliberation and their Committees, it is confirmed that the propositions have 
the unanimous support of the Committee. 

Yours faithfully 

M K Le Clerc 
President 

S L Langlois 
Vice-President 

J A B Gollop 
E A McSwiggan 
P J Roffey 

M J Brown 
Non-States Member 

A R Le Lièvre 
Non-States Member  
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APPENDIX 

7. Profile: Stuart Marcel Le Maitre 

7.1. Mr Le Maître has completed an initial term of 3 years as Deputy Industrial 
Disputes Officer. He is currently Interim Chief Executive of the Medical 
Specialist Group, following a period of self-employment carrying out 
consultancy work. He has previously held positions of both Constable and 
Douzenier for the Vale Parish and holds non-executive director roles. 
Previously Mr Le Maître was a civil servant for over twenty years, both in the 
UK and Guernsey; including working in the Industrial Relations Service (now 
the Employment Relations Service) where he gained first-hand knowledge of 
working with the Industrial Disputes Officers at that time, and developed 
extensive experience of chairing conciliation meetings. He also has experience 
of working in the commercial sector locally, having held senior positions for 
more than five years. 

8. Profile: Boley Smillie  

8.1. Mr Smillie is currently Chief Executive of Guernsey Post Ltd, where he has 
been a member of the Board since 2007, having held a range of other senior 
roles since the Company was incorporated in 2002. He has over twenty years’ 
experience of working with several established trade unions both at a local 
and national level and has successfully developed a culture of positive 
industrial relations in a challenging commercial environment.  He has a 
background of effective employee engagement and leadership, recognised by 
the Investors in People Gold accreditation and has successfully managed 
numerous complex negotiations through the collective bargaining process. 



THE STATES OF DELIBERATION 
of the 

ISLAND OF GUERNSEY 
 

COMMITTEE FOR EMPLOYMENT & SOCIAL SECURITY 
 

APPOINTMENT OF AN INDUSTRIAL DISPUTES OFFICER AND DEPUTY INDUSTRIAL DISPUTES 
OFFICER 

 
The President 
Policy & Resources Committee 
Sir Charles Frossard House 
La Charroterie 
St Peter Port 
 
25th November 2019 
 
Dear Sir 
 

Preferred date for consideration by the States of Deliberation 
 
In accordance with Rule 4(2) of the Rules of Procedure of the States of Deliberation and their 
Committees, the Committee for Employment & Social Security requests that the Policy Letter 
entitled “Appointment of an Industrial Disputes Officer and Deputy Industrial Disputes 
Officer” be considered at the States’ meeting to be held on 15th January 2020. 
 
The current terms of office expire on 31st December 2019. To prevent the lapse of time 
between the terms of office being longer than necessary, the Committee for Employment & 
Social Security requests that the Policy Letter is discussed at the earliest possible opportunity, 
which is the States meeting scheduled for 15th January 2020. 
 
Yours faithfully 
 

 
 
Michelle Le Clerc 
President 
 
Shane Langlois 
Vice President 
 
John Gollop, Emilie McSwiggan, Peter Roffey 
 
Mike Brown, Andrew Le Lievre 
Non-States Members 



 

1 
 

STATUTORY INSTRUMENTS LAID BEFORE THE STATES 
 

The States of Deliberation have the power to annul the Statutory Instruments detailed 
below. 
 
No. 113 of 2019 

The Land Planning and Development (Fees) (Amendment) Regulations, 2019 
 
In pursuance of section 12 of the Land Planning and Development (Fees and 
Commencement) Ordinance, 2008 and section 89 of the Land Planning and Development 
(Guernsey) Law, 2005, the “Land Planning and Development (Fees) (Amendment) 
Regulations, 2019”, made by the Development and Planning Authority on 20th November, 
2019, are laid before the States.  
 

EXPLANATORY NOTE 
 
These Regulations amend the Land Planning and Development (Fees and Commencement) 
Ordinance, 2008 ("the 2008 Ordinance"). They replace the whole of Schedule 1 to the 2008 
Ordinance with the new Planning Fees Schedule set out in Schedule 1 to these Regulations. 
The Table of building control Fees in Part I of Schedule 2 to the 2008 Ordinance is also 
replaced with the new Table set out in Schedule 2 to these Regulations.  
The Schedules to these Regulations set out new fees to accompany an application for 
planning permission or an application for approval of reserved matters under a planning 
permission (Schedule 1) and new fees to accompany a deposit of full plans made under 
building regulations (Schedule 2).  
The new fees will apply to an application for planning permission, an application for 
approval of reserved matters or a deposit of full plans made under building regulations 
which is made on or after 1st January, 2020 (see regulation 3(1) of these Regulations). 
The planning fee categories in Schedule 1 are also restructured and simplified. In particular, 
categories 3 and 4 in relation to domestic and non-domestic development are amended to 
include certain minor development included in former fee category 6 and definitions of 
"domestic development" and "non-domestic development" are included in Part II of the 
Schedule. Fees for placement of caravans and similar vehicles on land are now included in 
categories 3 and 4 where within the curtilage of a dwelling or a non-domestic building and 
in category 9 where not within the curtilage of a building. 
Category 4, in relation to non-domestic development, no longer provides for separate fees 
for a list of specific development (former category 4B). Any such development will now 
generally fall under category 4H.  
Development in relation to shop fronts is also now included in category 4 and removed from 
the category related to advertisements (now category 6). 
Two categories relating to provision of public utility services and street furniture and 
development in relation to mobile telephone masts and antennas have been combined to 
form new category 5.   
Consequential amendments, in relation to the restructuring and simplification of fee 
categories, have also been made to the notes in Part II of the Planning fees Schedule. 
A change has also been made to the note 3 in Part II of the Planning fees Schedule which 
adjusts the fee payable where an application is for revised development which is still 
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substantially the same as that already approved. The condition that the application must be 
made within 12 months of the original grant has been replaced by a requirement that the 
original permission is still in effect i.e. development has started or the permission has not 
expired. 
The building control fees in Schedule 2 are also increased and changes made to amalgamate 
former categories 2D and E and to split former category 2G into two categories with a 
higher fee for extensions of 50 square metres or more in floor area. 
In accordance with section 4B and 4C of the 2008 Ordinance, the new fees also apply in 
relation to an appeal to the Planning Tribunal in relation to a planning decision or to an 
Adjudicator against a rejection of full plans under the building regulations, for which a fee is 
payable under the 2008 Ordinance.  
The new fees will apply where the appeal fee is required to be calculated, under section 
4B(2) or 4C(2) of the 2008 Ordinance, as if the appeal were made on or after 1st January, 
2020 (see regulation 3(2) of these Regulations). 
These Regulations come into force on the 1st January, 2020.  
 

 

 
 
The full text of the legislation can be found at:  
http://www.guernseylegalresources.gg/article/90621/Statutory-Instruments 

http://www.guernseylegalresources.gg/article/90621/Statutory-Instruments


 

 

THE STATES OF DELIBERATION 
of the 

ISLAND OF GUERNSEY 
 

THE COMPANIES (GUERNSEY) LAW, 2008 (INSOLVENCY) (AMENDMENT)  
ORDINANCE, 2020 

 
The States are asked to decide:- 
 
Whether they are of the opinion to approve the draft Ordinance entitled "The 
Companies (Guernsey) Law, 2008 (Insolvency) (Amendment) Ordinance, 2020", and to 
direct that the same shall have effect as an Ordinance of the States.  
 
This proposition has been submitted to Her Majesty's Procureur for advice on any legal 
or constitutional implications in accordance with Rule 4(1) of the Rules of Procedure of 
the States of Deliberation and their Committees.  

 
EXPLANATORY MEMORANDUM 

 
This Ordinance amends the Companies (Guernsey) Law, 2018 (“the Law”) to make 
further provision relating to the insolvency of companies. 
 
Sections 2 and 3 insert provisions into the Law exempting a company in liquidation 
from the requirement under section 255 of the Law to have its accounts audited. 
 
Section 6 inserts a provision into the Law that an administrator may make distributions 
to creditors in specified circumstances. 
 
Section 7 inserts a provision into the Law permitting the dissolution of a company, 
following the discharge of an administration order, where it appears to the Court that 
a company has no assets that might permit a distribution to creditors. Sections 4 and 5 
insert consequential provisions. 
 
Section 8 inserts a provision into the Law requiring administrators to call an initial 
meeting of creditors, and to send an explanation to creditors of the aims, and likely 
process of, the administration.  Section 8 also inserts into the Law a power for the 
Committee for Economic Development to make regulations in respect of the initial 
meeting and for the calling and otherwise in respect of any further meetings of 
creditors. 
 
Sections 9 and 20 insert new sections into the Law enhancing the powers of 
administrators and liquidators of companies to obtain information and documents 
from officers, employees and those involved in the formation of companies. 
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Sections 10 and 21 insert provisions into the Law requiring administrators and 
liquidators, respectively, to report delinquent officers of insolvent companies to the 
Registrar of Companies or, in the case of supervised companies, to the Guernsey 
Financial Services Commission. 
 
Sections 11 to 15 insert provisions into the Law regarding the appointment, and 
conduct, of liquidators of insolvent companies which are being voluntarily wound up, 
to enhance creditor protection. 
 
Sections 16 and 17 insert provisions into the Law relating to circumstances where a 
final meeting prior to the dissolution of a company is called but no quorum was 
present. 
 
Section 19 inserts a new Part XXIIIA into the Law providing for the compulsory winding 
up, by the Court, of non-Guernsey companies in specified circumstances. 
 
Section 21 inserts provisions into the Law giving liquidators a power to disclaim 
onerous property and making consequential provision. 
 
Section 22 inserts a new Part XXIVA into the Law which contains miscellaneous 
provisions relating to the winding up and administration of companies including: 
 

 Powers for the Committee for Economic Development to appoint an Insolvency 
Rules Committee and to make rules for the purpose or carrying into effects 
Parts XXI to XXIV of the Law and more generally relating to dissolution, winding 
up, liquidation or administration.  

 A power for a liquidator or administrator to apply to the Court for an order 
setting aside transactions at an undervalue and extortionate credit transactions 
in specified circumstances. 

 A power for the Committee for Economic Development to make regulations 
about the supply of specified services to companies in administration or 
liquidation, with the aim of enabling such supplies to continue. 

 
Other sections of the Ordinance make miscellaneous minor, or consequential, 
amendments to the Law. 
 
The Ordinance shall come into force on the day appointed by regulations made by the 
States Committee for Economic Development, and different days may be appointed 
for different provisions and different purposes. 
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The Companies (Guernsey) Law, 2008 

(Insolvency) (Amendment) Ordinance, 2020 

 

 THE STATES, in pursuance of their Resolution of the 31st March, 2017a, and 

in exercise of the powers conferred on them by sections 533 and 538 of the Companies 

(Guernsey) Law, 2008, as amendedb, and all other powers enabling them in that 

behalf, hereby order:- 

 

Amendment of Law. 

1. The Companies (Guernsey) Law, 2008 is further amended as follows. 

 

2. In section 255 after "section 256" add "or section 256A". 

 

3. After section 256 add the following section -  

 

"Company in winding up exempt from audit. 

256A. (1) Upon the appointment of a liquidator a company is 

exempt from the requirement under section 255 to have its accounts for a 

financial year audited.  

 

_____________________________________________________________________ 

a  Article XIV of Billet d'État No. VII of 2017. 

b  Order in Council No. VIII of 2008; No. XIII of 2010; No. I of 2013; No. VI of 

2014; No. VI of 2017; Ordinance No. XXV of 2008; No. LIV of 2008; No. VII of 2009; 

No. XIV of 2009; No. XI of 2010; No. XXXI of 2012; No. XXXI of 2013; No. IV of 2015; 

No. XII of 2015; No. XXVI of 2015; No. IX of 2016; No. XXIX of 2017; No. XXVII of 

2018; G.S.I. No. 34 of 2009; G.S.I. No. 37 of 2013; G.S.I. No. 84 of 2014; G.S.I. No. 29 of 

2016; G.S.I. No. 35 of 2016; G.S.I. No. 38 of 2016; G.S.I. No. 35 of 2017; G.S.I. No. 103 

of 2017; G.S.I. No. 90 of 2018. 
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(2) An exemption under subsection (1) will apply to each 

financial year of the winding up, including - 

 

(a) the financial year in which the liquidator is 

appointed, and 

 

(b) the company's final financial year,  

 

but, for the avoidance of doubt, will not apply to any financial year prior to the 

one in which the liquidator was appointed (provided always that there is no 

obligation upon the liquidator to conduct an audit of the company’s accounts 

for any such prior financial year in respect of which the company was in 

contravention of section 255).  

 

(3) An exemption under subsection (1) only has effect in 

relation to obligations under this Law and does not prejudice any other 

obligation of a company to have its accounts audited.". 

 

 4. In sections 369 and 370(1)(a)(ii) after "section 111(2)(d)" insert "or 

382A".  

 

 5. In section 371(3)(b) after subparagraph (ii) insert the following 

subparagraph - 

 

"or       (iii) dissolved under section 382A and removed from 

the Register of Companies, whether any person 

who was an administrator prior to the 

company's dissolution consents to be an 

administrator if the company is restored," 
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6. After section 380, add the following section - 

 

"Distributions to creditors. 

380A. (1) The administrator may make a distribution to a creditor 

of the company if he thinks it likely to assist the achievement of any purpose 

for which the administration order was made.  

 

(2) The administrator may not make a distribution to a 

creditor who is not - 

 

(a) a creditor with a secured interest, including a 

security interest (within the meaning of the 

Security Interests (Guernsey) Law, 1993), or  

 

(b) a creditor with a preferred debt within the 

meaning of the Preferred Debts (Guernsey) Law, 

1983, 

 

unless the Court gives permission.  

 

(3) For the avoidance of doubt, a distribution under this 

section to a creditor is not a distribution within the meaning of section 301 or 

for the purposes of section 303.". 

  

 7. After section 382, add the following section - 

 

"Dissolution following discharge of administration order. 

382A. (1) If an administration order is discharged under section 
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382, and it appears to the Court that the company has no assets which might 

permit a distribution to its creditors, the Court may, on such terms and 

conditions as it thinks fit, order that the company be dissolved on a specified 

date.  

 

(2) Where an order is made under this section the 

administrator shall - 

 

(a) within 7 days after the day of the order, send a 

copy of the order that the company be dissolved 

to the Registrar, and 

 

(b) within such time as the Court may direct, send a 

copy thereof to such other persons as the Court 

may direct.". 

 

8. After section 386, add the following section - 

 

"Requirement for initial meeting of creditors.  

386A. (1) Each notice sent to creditors under section 386(1)(d)(i) 

shall be accompanied by - 

 

(a) an invitation to an initial meeting of creditors, 

and 

 

(b) an explanation of the aims of and the likely 

process of the administration. 

 

(2) If the Court orders otherwise than for notices to be sent 
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to all creditors of the company under section 386(1)(d), the Court may at the 

same time order that the administrator must - 

 

(a) call an initial meeting of all such creditors by 

notice sent to them, and  

 

(b) send the explanation of the aims and process of 

the administration to all such creditors as set out 

in subsection (1)(b), 

 

 in each case so far as he is aware of their addresses.  

 

(3) The date set for an initial meeting of creditors must be 

within a period of 10 weeks from the date of the administration order, or such 

other period as the Court may direct.  

 

(4) The Committee may make regulations in respect of the 

initial meeting and for the calling and otherwise in respect of any further 

meetings of creditors which - 

 

(a) shall be by way of company insolvency rules 

under section 426B, and 

 

(b) may, without limitation, provide that - 

 

(i) the initial meeting may be dispensed 

with where, in the opinion of the 

administrator, having regard to the 

provisions of section 419, there are no 
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assets available for distribution to the 

creditors, and 

 

(ii) this section and the regulations shall 

have effect in respect of the initial 

meeting and any further meeting of 

creditors subject to such exceptions, 

adaptations and modifications as may be 

specified in the regulations.". 

 

9. In section 387 - 

 

 (a) after subsection (3)(d) add the following paragraph - 

 

"(e) with the leave of the Court, any other person.", 

 

(b) after subsection (7) add the following subsection - 

 

"(7A) If a person fails to comply with any 

obligation imposed under this section the administrator may 

(without prejudice to any other remedy or sanction in respect 

of the failure to comply) apply to the Court, and upon such an 

application the Court may make such order on such terms and 

conditions and subject to such penalty as it thinks fit, including 

without limitation an order that the person in respect of whom 

the application is made must – 

 

(a) make out and submit a statement 

of affairs in accordance with the 
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provisions of this section, and 

 

(b) comply with any other obligation 

imposed under this section.". 

 

 10. After section 387, add the following section - 

 

"Duty to report delinquent officers of company. 

387A. (1) If it appears to the administrator at any time when an 

administration order is in force that there are grounds for the Court to make a 

disqualification order under Part XXV in respect of any past or present officer 

of the company, he shall, before, or within a period of 6 months from, the day 

on which he vacates office report the matter to the Registrar of Companies and, 

in the case of a supervised company, to both the Registrar of Companies and 

the Commission. 

 

   (2) Following a report under subsection (1), the 

administrator shall provide to the Registrar of Companies or (as the case may 

be) the Commission such additional information or documents in the 

possession of or under the control of the administrator and relating to the 

matter in question as the Registrar or (as the case may be) the Commission 

requires. 

 

   (3) The provisions of this section are in addition to and not 

in derogation from the provisions of section 422.". 

  

11. After section 391 add the following section - 
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"Declaration of solvency. 

391A. (1) Where it is proposed to wind up a company voluntarily, 

the board of directors may make a declaration of solvency, which is a 

declaration signed by a director stating that, in the opinion of the board, the 

company satisfies the solvency test. 

 

(2) To be effective, the declaration must be made within the 

period of 5 weeks immediately preceding the date of the resolution for 

winding up, or on the same date.  

 

(3) If a declaration of solvency is not made in accordance 

with this section, sections 395(1A) and 398B apply to the winding up, and for 

the avoidance of doubt, those sections do not apply to a winding up in respect 

of which a declaration of solvency has been made in accordance with this 

section.  

 

(4) A copy of a declaration of solvency made under this 

section shall be delivered by the company to the Registrar within a period of 

30 days after the day of it being made.  

 

(5) A company which fails to comply with subsection (4) - 

 

(a) is guilty of an offence, and 

 

(b) is liable to a civil penalty.". 

 

 12. After section 395(1), add the following subsection - 

 

"(1A)  If a declaration of solvency has not been made in 
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accordance with section 391A, the company may not appoint a liquidator 

under subsection (1) who is -  

 

(a) a director, former director, shadow director, 

employee, manager, secretary or member of – 

 

(i) the company, or  

 

(ii) any associated company,  

 

(b) a director, former director, shadow director, 

employee, manager, secretary or member of - 

 

(i) any other company (company X) which 

is or has been a director, former director, 

shadow director, employee, manager, 

secretary or member of the company 

intended to be placed into voluntary 

liquidation, or 

 

(ii) any associated company of company X, 

or 

 

(c) the parent, spouse, former spouse, child or step-

child of any of the persons referred to in 

paragraph (a) or (b)." 

 

 13. In section 396(1)(b), after “made with its creditors,” add “and subject 

also to the provisions of section 395(1A),”. 
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 14. In section 398, number the existing text as subsection "(1)" and add the 

following subsection -  

 

"(2) For the avoidance of doubt, the Court may appoint a 

liquidator under this section who is a person referred to in section 395(1A)(a) 

or (b), whether or not a declaration of solvency has been made in accordance 

with section 391A.". 

 

 15. After section 398, add the following sections - 

 

"Liquidator to resign in certain circumstances. 

398A. (1) If a liquidator (“A”) is a person referred to in section 

395(1A)(a) or (b), and it becomes apparent to him during the winding up that, 

notwithstanding the declaration of solvency made under section 391A, the 

company does not satisfy the solvency test, A shall - 

 

(a) convene a meeting of all creditors of the 

company (so far as he is aware of their 

addresses) to which either or both of the 

following propositions shall be submitted - 

 

(i) that A’s appointment as liquidator be 

sanctioned, 

 

(ii) that an alternative liquidator, who has 

expressed his willingness to act, be 

appointed on the same terms and 

conditions as A, or on such other terms 
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and conditions as may be set out in the 

proposition, and that A shall 

immediately resign, or 

 

(b) make an application to the Court on notice to all 

creditors of the company (so far as he is aware of 

their addresses) for an order that A’s 

appointment as liquidator be sanctioned, 

 

and, where the appointment of a liquidator has been sanctioned by a meeting 

of creditors or by an order of the Court pursuant to paragraph (a)(i) or (b) or 

an alternative liquidator has been appointed pursuant to paragraph (a)(ii), 

section 398B applies to the winding up. 

 

   (2) For the purposes of subsection (1) - 

 

(a) a proposition mentioned in subsection (1)(a)(i) 

or (ii) must be passed by a simple majority in 

value of the creditors present and voting, 

 

(b) if only one of the propositions mentioned in 

subsection (1)(a) is submitted to the meeting, 

and that proposition is not passed, A shall 

immediately resign and deliver notice of 

resignation to the Registrar within a period of 30 

days immediately following the day of the 

meeting, 

 

(c) if both propositions mentioned in subsection 
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(1)(a) are submitted to the meeting – 

 

(i) the proposition mentioned in subsection 

(1)(a)(i) shall be voted on first, 

 

(ii) if that proposition is passed, then no vote 

shall be taken on the proposition 

mentioned in subsection (1)(a)(ii), and 

 

(iii) if neither of the propositions mentioned 

in subsection (1)(a) is passed, a vote 

having been taken on each, A shall 

immediately resign and deliver notice of 

resignation to the Registrar within a 

period of 30 days immediately following 

the day of the meeting, 

 

(d) if only the proposition mentioned in subsection 

(1)(a)(ii) is passed - 

 

(i) A shall immediately resign and deliver 

notice of resignation to the Registrar 

within a period of 30 days immediately 

following the day of the meeting, and 

 

(ii) notice of the appointment of the 

alternative liquidator shall be delivered 

to the Registrar within a period of 30 

days immediately following the day of 
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the meeting (and the provisions of 

section 395(1) shall be deemed to have 

been complied with), and 

 

(e) notwithstanding the foregoing provisions of this 

section, if in any case - 

 

(i) no creditor is present at the meeting 

mentioned in subsection (1)(a), or 

 

(ii) no creditor votes at that meeting, 

 

the proposition mentioned in subsection (1)(a)(i) 

shall be deemed to have been passed, 

 

and a proposition passed or deemed to have been passed under this subsection 

shall have effect for the purposes of this Law and shall be complied with and 

acted upon accordingly. 

 

(3) On hearing an application under subsection (1)(b), the 

Court may, if satisfied it would be just to so order, sanction the liquidator's 

appointment (on such terms and conditions as the Court may direct), or make 

such other order as the Court considers just. 

 

Additional requirements on liquidator. 

398B. (1) If - 

 

(a) a declaration of solvency has not been made in 

accordance with section 391A, 
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(b) the appointment of a liquidator has been 

sanctioned - 

 

(i) by a meeting of creditors pursuant to 

section 398A(1)(a)(i), or  

 

(ii) by an order of the Court pursuant to 

section 398A(1)(b), or 

 

(c) an alternative liquidator has been appointed 

pursuant to section 398A(1)(a)(ii), 

 

the liquidator shall, unless in the opinion of the liquidator, having regard to 

the provisions of section 419, there are no assets available for distribution to 

the creditors, call at least one meeting of the company's creditors which 

meeting shall take place within one month of his appointment or (as the case 

may be) the sanctioning of his appointment. 

 

(2) Notice of the meeting shall be sent to all the company's 

creditors at least 7 days before the day on which the meeting is to be held, and 

shall contain - 

 

(a) notice of the liquidator's appointment or (as the 

case may be) the sanctioning of his appointment, 

and 

 

(b) an explanation of the likely process of the 

voluntary winding up.". 
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16. After section 400(2) add the following subsection - 

 

"(2A) However, if a quorum is not present at such a meeting, 

the liquidator shall give notice to the Registrar that the meeting was duly 

called, specify the date on which it was due to take place and state that no 

quorum was present." 

 

17. In section 400(3) after the words "publish the fact of this final meeting" 

insert ", or the fact that it was duly called and no quorum was present,". 

 

18. In section 407, for the expression "section 406(e)" substitute "sections 

406(e) and 418B(2)(b)". 

 

19. After section 418 insert the following Part - 

 

"PART XXIIIA 

WINDING UP OF NON-GUERNSEY COMPANIES 

 

Meaning of "non-Guernsey company". 

418A. In this Part of this Law "non-Guernsey company" means - 

 

  (a) any overseas company, 

 

(b) any person or body prescribed by the 

Committee for the purposes of this section or of 

a class or description so prescribed, 

 

and, for the avoidance of doubt, does not include a company registered in the 
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 Register of Companies.  

 

Winding up of non-Guernsey companies. 

418B. (1) Subject to the provisions of this Part, any non-Guernsey 

company may be compulsorily wound up by the Court under this Law, and 

Parts XXIII and XXIV, other than section 420, apply (with the modification set 

out in subsection (2) and all other necessary modifications) to a non-Guernsey 

company as they apply in relation to a company registered in the Register of 

Companies, and the court or liquidator may exercise any powers or do any act 

in the case of a non-Guernsey company which might be exercised or done by 

it or him in winding up a company registered in the Register of Companies. 

 

 (2) Section 409(1) applies with the modification that in the 

case of a non-Guernsey company which is - 

 

(a) a licensee within the meaning of the Insurance 

Business (Bailiwick of Guernsey) Law, 2002, or 

 

(b) a licensed institution within the meaning of the 

Banking Supervision (Bailiwick of Guernsey) 

Law, 1994, 

 

the Court may not direct that the period specified in that section be reduced to 

a period of less than 7 days. 

 

(3) The circumstances in which a non-Guernsey company 

may be wound up by the Court are as follows - 

 

(a) if the company is dissolved, or has ceased to 
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carry on business, or is carrying on business only 

for the purpose of winding up its affairs,  

 

(b) if the company is unable to pay its debts within 

the meaning given in section 407, or 

 

(c) if the Court is of the opinion that it is just and 

equitable that the company should be wound 

up.". 

 

  20. After section 419, insert the following sections - 

 

"Statement of affairs to be submitted to liquidator.  

419A. (1) Subject to this section, section 387 applies (with 

necessary modifications) to a winding up and a liquidator as it applies to an 

administration and an administrator, and accordingly a liquidator may 

(without prejudice to any other requirements imposed by or under that 

section) require all or any of the persons mentioned in section 387(3) to make 

out and submit to him a statement (a "statement of affairs") in such form as he 

may require as to the affairs of the company. 

 

(2) For the purposes of the application of section 387 to a 

statement of affairs to be submitted to the liquidator, "the preceding year" in 

section 387(3)(b) means the period of one year before the date of - 

 

(a) the making of the application for the compulsory 

winding up of the company under section 408,  

   

(b) the passing by the company of any resolution 
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mentioned in section 391(1) for the voluntary 

winding up of the company, or 

 

(c) the making of an administration order in respect 

of the company, 

 

as the case may be.  

 

(3) For the avoidance of doubt, a liquidator may require a 

statement of affairs from a person notwithstanding that that person has 

submitted a statement in respect of the company in a previous administration 

or voluntary winding up of the company. 

 

(4) The powers conferred on a liquidator by this section 

may be exercised only to the extent reasonably required by the liquidator for 

the purposes of the performance of his functions in respect of the winding up 

of the company.  

 

Production of documents and information. 

419B. (1) The liquidator may at any time before the dissolution of 

the company apply to the Court for an order requiring all or any of the persons 

mentioned in subsection (3) to produce documents and information relating to 

the company. 

 

(2) The Court may, on such terms and conditions and 

subject to such penalties as it thinks fit, order a person who is the subject of an 

application under subsection (1) - 

 

(a) to produce, in the form and manner specified in 
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the order, any documents that are specified or 

described in the order, and 

 

(b) to provide, in the form and manner specified in 

the order, such information as may be specified 

or described in the order.  

 

(3) The persons referred to in subsection (1) are - 

 

(a) those who are or have been officers of the 

company, 

 

(b) those who have taken part in the company's 

formation at any time within the preceding year 

within the meaning of section 419A(2), 

 

(c) those who are in the company's employment or 

have been in its employment within the 

preceding year, and are in the liquidator's 

opinion capable of giving the information 

required, 

 

(d) those who are or have within the preceding year 

been officers of or in the employment of a 

company which is, or within the preceding year 

was, an officer of the company, 

 

(e) with the leave of the court, any other person.  
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(4) In subsection (3) - 

 

(a) "employment" includes employment under a 

contract for services, and 

 

(b) in the case of a cell of a protected cell company, 

references to company include references to the 

protected cell company. 

 

(5) This section only applies to documents and information 

reasonably required by the liquidator for the purposes of the performance of 

his functions in respect of the winding up of the company.  

 

(6) Nothing in this section compels the production or 

divulgence by an advocate or other legal adviser of an item subject to legal 

professional privilege (within the meaning of section 24 of the Police Powers 

and Criminal Evidence (Bailiwick of Guernsey) Law, 2003), but an advocate or 

other legal adviser may be required to give the name and address of any client. 

 

(7) An order of the Court under this section has effect 

notwithstanding any obligation as to confidentiality or other restriction on the 

disclosure of information imposed by statute, contract or otherwise, and 

accordingly the obligation or restriction is not contravened by the making of a 

disclosure pursuant to such an order. 

   

(8) A person who without reasonable excuse fails to comply 

with any obligation imposed by or under this section is (without prejudice to 

any other remedy or sanction in respect of the failure to comply) guilty of an 

offence. 
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Examination of officers. 

419C. (1) The liquidator may in the course of the winding up 

apply to the Court for the appointment of an Inspector of the Court to conduct 

an examination of any person who is or has been an officer of the company. 

 

(2) The liquidator - 

 

(a) unless the Court on the application of the 

liquidator directs otherwise, shall make an 

application under subsection (1) as soon as 

reasonably practicable if requested to do so by 

one half in value of the company's creditors, and  

 

(b) may make such an application of his own 

motion at any time. 

 

(3) On an application under subsection (1), the Court shall 

if it thinks fit appoint an Inspector on such terms and conditions (including 

terms and conditions as to remuneration, costs and expenses and the recovery 

thereof) as the Court thinks fit and direct that an examination of the person to 

whom the application relates shall be held on a day to be appointed by the 

Inspector, and that person shall - 

 

(a) attend on that day in the same way as if 

summonsed before the Court in civil 

proceedings, and  

 

(b) be examined as to - 
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(i) the formation, management or 

promotion of the company, 

 

(ii) the conduct of its business and affairs, or 

 

(iii) his conduct or dealings in relation to the 

company. 

 

(4) A person examined under subsection (3) has the same 

rights, powers and privileges, and is subject to the same duties, obligations, 

sanctions, penalties and proceedings, as a witness summonsed before the 

Court in civil proceedings (including, without limitation, duties to take the 

oath or affirmation, which shall be administered by the Inspector, to produce 

any document in his possession, custody or power, and to answer any question 

put to him). 

 

(5) An examination before an Inspector under this section 

shall be conducted in private. 

 

(6) A statement made by a person in the course of an 

examination before an Inspector under this section - 

 

(a) may be used in evidence against him in 

proceedings other than criminal proceedings, 

and 

 

(b) may not be used in evidence against him in 

criminal proceedings except - 
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(i) where evidence relating to it is adduced, 

or a question relating to it is asked, in the 

proceedings by or on behalf of that 

person, or 

 

(ii) in proceedings for - 

 

(A) any offence where, in giving 

evidence, he makes a statement 

inconsistent with it, but the 

statement is only admissible to 

the extent necessary to establish 

the inconsistency, 

 

(B) perjury, or 

 

(C) perverting the course of justice. 

 

(7) The Committee may make such rules of procedure in 

respect of examinations under this section and the conduct thereof as it thinks 

fit and in respect of the qualifications, appointment, functions, privileges and 

immunities of an Inspector.”. 

 

21. After section 421, insert the following sections - 

 

"Power to disclaim onerous property. 

   421A. (1) The liquidator may by giving notice under this section 

disclaim any onerous property of the company, and may do so 
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notwithstanding that he has taken possession of it, endeavoured to sell it, or 

otherwise exercised rights of ownership in relation to it. 

 

(2) For the purpose of this section, “onerous property” 

means - 

 

 (a) any unprofitable contract, 

 

(b) any other personal property of the company 

which is unsaleable or not readily saleable or is 

such that it may give rise to a liability to pay 

money or perform any other onerous act, and 

 

(c) any real property if it is situated outside the 

Bailiwick of Guernsey. 

 

(3) A notice of disclaimer under subsection (1) must - 

 

(a) contain a description of the property disclaimed 

which enables it to be easily identified, 

 

(b) be signed and dated by the liquidator and served 

within 7 days of signing on - 

 

 (i) the Registrar, 

 

 (ii) Her Majesty's Receiver General, 

 

(iii) any person who claims an interest in the 
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disclaimed property, 

 

(iv) any person who is under any liability in 

respect of the disclaimed property, not 

being a liability discharged by the 

disclaimer,  

 

(v) any other person prescribed by the 

Committee for the purposes of this 

subsection. 

 

(4) A disclaimer under this section - 

 

(a) operates so as to determine, as from the date of 

the disclaimer, the rights, interests and liabilities 

of the company in or in respect of the property 

disclaimed, but 

 

(b) does not, except so far as is necessary for the 

purpose of releasing the company from any 

liability, affect the rights or liabilities of any 

other person. 

 

(5) A notice of disclaimer shall not be given under this 

section in respect of any property if - 

 

(a) a person interested in the property has applied 

in writing to the liquidator requiring the 

liquidator to decide whether he will disclaim or 
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not, and 

 

(b) the liquidator has not, within a period of 28 days 

after receipt of the application or such further 

period as may be allowed by the Court, given 

notice disclaiming the property. 

 

(6) Any person sustaining loss or damage in consequence 

of the operation of a disclaimer under this section is deemed a creditor of the 

company to the extent of the loss or damage and accordingly may prove for 

the loss or damage in the winding up. 

 

(7) Notwithstanding any other provision of this section, a 

notice of disclaimer of onerous property of a company under this section is not 

effective against any person not served with notice of the disclaimer. 

 

(8) Where the effect of a disclaimer of onerous property 

under this section is that the property would become bona vacantia, Her 

Majesty's Receiver-General may direct that the property is not bona vacantia 

and accordingly does not belong to the Crown. 

 

 Disclaimer of leaseholds. 

421B. (1) The disclaimer under section 421A of any property of a 

leasehold nature does not take effect unless a copy of the disclaimer has been 

served (so far as the liquidator is aware of their addresses) on every person 

claiming under the company as underlessee or mortgagee and either - 

 

(a) no application under section 421C is made in 

respect of that property before the end of the 
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period of 14 days beginning with the day on 

which the last notice served under this 

subsection was served, or 

 

(b) where such an application has been made, the 

Court directs that the disclaimer shall take effect. 

 

(2) Where the Court gives a direction under subsection 

(1)(b) it may also, instead of or in addition to any order it makes under section 

421C, make such orders in respect of fixtures, tenant’s improvements and other 

matters arising out of the lease as it thinks fit. 

 

(3) For the purposes of this section - 

 

“mortgagee” means a person holding any, or any interest in 

any, security on assets of the company or any cell thereof, 

 

“property of a leasehold nature” means - 

 

(a) any interest in or in respect of real property 

which confers or vests rights of possession, 

occupation or enjoyment and which is treated by 

law as or deemed to be personal property, or 

 

(b) any real property subject to such an interest, 

 

Powers of court in respect of disclaimed property - general. 

421C. (1) This section and section 421D apply where the 

liquidator has issued a notice disclaiming any property under section 421A.  
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(2) An application may be made to the Court by - 

 

(a) any person who claims an interest in the 

disclaimed property, 

 

(b) any person who is under any liability in respect 

of the disclaimed property, not being a liability 

discharged by the disclaimer,  

 

(c) Her Majesty's Receiver General, 

 

(d) with leave of the Court, any other person. 

 

(3) Subject to subsection (4) the Court may, on an 

application under this section, make an order on such terms and conditions as 

it thinks fit, including without limitation one for the vesting of the disclaimed 

property in, or for its delivery to - 

 

(a) a person entitled to it or a trustee for such a 

person, or 

 

(b) a person subject to such a liability as is 

mentioned in subsection (2)(b) or a trustee for 

such a person. 

 

(4) The court shall not make an order under subsection 

(3)(b) except where it appears to the court that it would be just to do so for the 

purpose of compensating the person subject to the liability in respect of the 
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disclaimer. 

 

(5) The effect of any order under this section shall be taken 

into account in assessing for the purpose of section 421A(6) the extent of any 

loss or damage sustained by any person in consequence of the disclaimer. 

 

(6) An order under this section vesting property in any 

person need not be completed by conveyance, assignment or transfer. 

 

Powers of court in respect of leaseholds. 

421D. (1) The Court shall not make an order under section 421C 

vesting property of a leasehold nature in any person claiming under the 

company as underlessee or mortgagee except on terms making that person - 

 

(a) subject to the same liabilities and obligations as 

the company was subject to under the lease at 

the commencement of the winding up, or 

 

(b) if the Court thinks fit, subject to the same 

liabilities and obligations as that person would 

be subject to if the lease had been assigned to 

him at the commencement of the winding up. 

 

(2) For the purposes of an order under section 421C relating 

to only part of any property comprised in a lease, the requirements of 

subsection (1) apply as if the lease comprised only the property to which the 

order relates. 
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(3) Where subsection (1) applies and no person claiming 

under the company as underlessee or mortgagee is willing to accept an order 

under section 421C on the terms required under subsection (1), the Court may, 

by order under section 421C, vest the company’s estate and interest in the 

property in any person who is liable (whether personally or in a representative 

capacity, and whether alone or jointly with the company) to perform the 

lessee’s covenants in the lease. 

 

  The Court may vest that estate and interest in such a person 

freed and discharged from all estates, incumbrances and interests created by 

the company.  

 

(4) Where subsection (1) applies and a person claiming 

under the company as underlessee or mortgagee declines to accept an order 

under section 421C, that person is excluded from all interest in the property. 

 

Duty to report delinquent officers of company. 

421E. (1) If it appears to the liquidator in the course of the 

winding up of a company that there are grounds for the Court to make a 

disqualification order under Part XXV in respect of any past or present officer 

of the company, he shall before, or within a period of 6 months from, the day 

on which the company is dissolved report the matter to the Registrar of 

Companies, and in the case of a supervised company, to both the Registrar of 

Companies and the Commission. 

 

   (2) Following a report under subsection (1), the liquidator 

shall provide to the Registrar of Companies or (as the case may be) the 

Commission such additional information or documents in the possession of or 

under the control of the liquidator and relating to the matter in question as the 
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Registrar or (as the case may be) the Commission requires. 

 

   (3) The provisions of this section are in addition to and not 

in derogation from the provisions of section 422.". 

 

22. After section 426A insert the following Part - 

 

"PART XXIVA 

MISCELLANEOUS PROVISIONS APPLYING TO WINDING UP 

AND ADMINISTRATION 

 

Company insolvency rules. 

426B.  (1) The Committee may by regulation make rules 

("company insolvency rules") for the purpose of carrying into effect Parts XXI 

to XXIV of this Law and any other provision of this Law relating to dissolution, 

winding up, liquidation or administration, including (without limitation) rules 

prescribing or otherwise in respect of - 

 

(a) matters of practice and procedure to be followed 

in or in connection with those Parts and 

provisions,  

 

(b) the administration of those Parts and provisions, 

including by the Committee and the Registrar, 

 

(c) the means by which particular facts may be 

proved, and the way in which representations 

may be made or given, 
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(d) ancillary, incidental, supplementary and related 

matters. 

 

(2) Company insolvency rules under subsection (1) may, 

without limitation - 

 

(a) prescribe the circumstances where a creditor 

wishing to recover a debt from a company which 

is being wound up must submit a proof of that 

debt to the liquidator, and provide for a 

procedure for proving the debt,  

 

(b) provide that the liquidator may accept or reject 

a proof (in whole or in part),  

 

(c) provide that, if a creditor is dissatisfied with a 

liquidator's decision to reject a proof, the 

creditor may apply to court for the decision to be 

reversed or varied, 

 

(d) prescribe the form and content of the notice by 

which a liquidator may disclaim onerous 

property of the company under section 421A. 

 

(3) Company insolvency rules may, without limitation, 

make provision corresponding to that made in England and Wales by the 

Insolvency (England and Wales) Rules 2016 as from time to time amended or 
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re-enacted (with or without modification).c  

 

Company Insolvency Rules Committee. 

426C. (1) The Committee may from time to time establish an 

Insolvency Rules Committee for the purpose of being consulted by the 

Committee under subsection (3).  

 

(2) The Committee may appoint as members of the 

Insolvency Rules Committee any persons appearing to it to have qualifications 

or experience that would be of value to the Committee in considering any 

matter about company insolvency rules.  

 

(3) If an Insolvency Rules Committee has been established 

under subsection (1), the Committee must consult that Committee before 

making any company insolvency rules under section 426B. 

 

Transactions at an undervalue. 

426D.  (1) A liquidator or an administrator (as the case may be) of 

a company may apply to the Court for an order under this section if - 

 

(a) the company has entered into a transaction with 

a person at an undervalue at any time after the 

commencement of a period of 6 months 

immediately preceding the relevant date, and 

 

(b) the company - 

 

_____________________________________________________________________ 

c  United Kingdom S.I. 2016/1024. 
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(i) was unable to satisfy the solvency test 

when it entered into the transaction, or 

 

(ii) became unable to satisfy the solvency 

test as a result of entering into the 

transaction. 

 

(2) For the purposes of this section - 

 

(a) a company enters into a transaction with a 

person at an undervalue if the company - 

 

(i) makes a gift to that person or otherwise 

enters into a transaction with that person 

on terms that provide for the company to 

receive no valuable consideration, or 

 

(ii) enters into a transaction with that person 

for a consideration the value of which, in 

money or money's worth, is significantly 

less than the value, in money or money's 

worth, of the consideration provided by 

the company, 

 

    (b) the “relevant date” is the earlier of - 

 

(i) the date of the making of any application 

for the compulsory winding up of the 

company under section 408, 
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(ii) the date of the passing by the company 

of any resolution mentioned in section 

391(1) for the voluntary winding up of 

the company,  

 

(iii) the date of the making of any application 

for an administration order under 

section 375. 

 

(3) Subject to subsection (7), on an application by a 

liquidator or an administrator under subsection (1) the Court may make such 

order on such terms and conditions and subject to such penalty as it thinks fit 

for restoring the position to what it would have been if the company had not 

entered into the transaction.  

 

(4) Without prejudice to the generality of subsection (3) but 

subject to subsection (5), an order under this section may - 

 

(a) require any property transferred as part of the 

transaction to be vested in the company, 

 

(b) require any property to be so vested if it 

represents in any person’s hands the application 

either of the proceeds of sale of property so 

transferred or of money so transferred, 

 

(c) release or discharge (in whole or in part) any 

security given by the company, 
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(d) require any person to pay, in respect of benefits 

received by him from the company or benefits 

received by him from the person who entered 

into the transaction with the company, such 

sums to the liquidator or administrator as the 

court may direct, 

 

(e) provide for any surety or guarantor whose 

obligations to any person were released or 

discharged (in whole or in part) under the 

transaction to be under such new or revived 

obligations as the Court thinks fit, 

 

(f) provide for - 

 

(i) security to be provided for the discharge 

of any obligation imposed by or arising 

under the order,  

 

(ii) such an obligation to be secured or 

charged on any property, and  

 

(iii) such security or charge to have the same 

priority as a security or charge released 

or discharged (in whole or in part) under 

the transaction, 

 

(g) provide for the extent to which any person 
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whose property is vested by the order in the 

company, or on whom obligations are imposed 

by the order, is to be able to claim in the 

liquidation for debts or other liabilities which 

arose from, or were released or discharged (in 

whole or in part) by, the transaction. 

 

(5) An order under this section may affect the property of 

or impose obligations on any person, whether or not he is the person with 

whom the company entered into the transaction, but shall not - 

 

(a) prejudice any interest in property acquired from 

a person other than the company in good faith, 

for value and without notice of the existence of 

circumstances by virtue of which an order under 

this section may be made,  

 

(b) prejudice an interest deriving from such interest, 

or 

 

(c) require a person who received a benefit from the 

transaction in good faith, for value and without 

notice of the existence of circumstances by virtue 

of which an order under this section may be 

made to pay any sum unless he was a party to 

the transaction.  

 

(6) In the application of this section to any case where the 

person who entered into the transaction with the company is connected with 
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the company, the reference in subsection (1) to 6 months is to be read as a 

reference to 2 years. 

 

(7) The Court shall not make an order under this section if 

it is satisfied - 

 

(a) that the transaction at an undervalue was 

entered into by the company in good faith and 

for the purpose of carrying on its business, and 

 

(b) that at the time the transaction was entered into 

there were reasonable grounds for believing that 

the transaction would be of benefit to the 

company.  

 

(8) In considering for the purposes of this section whether 

a person has acted in good faith, the court may, without limitation, take into 

consideration -  

 

 (a) whether the person was aware -  

 

(i) that the company had entered into a 

transaction at an undervalue, and  

 

(ii) that the company - 

  

(A) was unable to satisfy the solvency 

test when it entered into the 

transaction, or 
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(B) would as a likely result of 

entering into the transaction 

became unable to satisfy the 

solvency test, and 

 

(b) whether the person was an associated company 

of or was connected with either the company or 

the person with whom the company entered into 

the transaction. 

 

(9) In this section "connected" has the same meaning as in 

section 424(7). 

 

(10) This section is without prejudice to any other remedy. 

 

Extortionate credit transactions. 

426E.  (1) A liquidator or an administrator of a company may 

apply to the Court for an order under this section if - 

 

(a) the company is, or has been, a party to a 

transaction for, or involving, the provision of 

credit to the company, 

 

(b) the transaction is or was extortionate, and 

 

(c) the transaction was entered into during the 

period of 3 years immediately preceding the 

relevant date.  
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(2) For the purposes of this section - 

 

(a) a transaction is extortionate if, having regard to 

the risk accepted by the person providing the 

credit - 

 

(i) the terms of it are or were such as to 

require grossly exorbitant payments to 

be made (whether unconditionally or in 

certain contingencies) in respect of the 

provision of the credit, or 

 

(ii) it otherwise grossly contravened 

ordinary principles of fair dealing, 

 

(b) "relevant date" has the same meaning as in 

section 426D(2)(b).  

 

(3) Unless the contrary is proved, it shall be presumed that 

a transaction with respect to which an application is made under this section 

is or, as the case may be, was extortionate. 

 

(4) An order under this section shall be made on such terms 

and conditions and subject to such penalties as the Court thinks fit, and may - 

 

(a) set aside the whole or part of any obligation 

created by the transaction, 
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(b) vary the terms of the transaction or vary the 

terms on which any security for the purposes of 

the transaction is held, 

 

(c) require any person who is or was a party to the 

transaction to pay to the liquidator or 

administrator (as the case may be) any sums 

paid to that person, by virtue of the transaction, 

by the company, 

 

(d) require any person to surrender to the liquidator 

or administrator (as the case may be) any 

property held by that person as security for the 

transaction, 

 

(e) make any other order with regard to the 

transaction as the Court thinks fit, (including, 

without limitation, one directing accounts to be 

taken between any persons). 

 

(5) This section is without prejudice to the provisions of the 

Ordonnance donnant pouvoir à la Cour de réduire les intérêts excessifs, 1930.  

 

Supplies of gas, water, electricity, etc. 

426F. (1) The Committee may make regulations about the supply 

of - 

 

(a) gas, water and electricity,  
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(b) communications services, and 

 

(c) goods or services mentioned in subparagraphs 

(i) to (v), where the supply is for the purpose of 

enabling or facilitating anything to be done by 

electronic means - 

 

 (i) point of sale terminals, 

 

 (ii) computer hardware and software, 

 

(iii) information, advice and technical 

assistance in connection with the use of 

information technology, 

 

(iv) data storage and processing, and 

 

(v) website hosting, 

 

by a person who carries on a business which includes giving such a supply to 

a company in administration or liquidation with the aim of enabling that 

supply to continue.  

 

(2) Without prejudice to the generality of subsection (1), 

regulations may provide that if a liquidator or administrator of a company (as 

the case may be) makes a request to a person who carries on a business which 

includes giving such a supply as is mentioned in subsection (1) in Guernsey 

for a supply to the company in liquidation or administration, the supplier - 
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(a) may make it a condition of the supply that the 

liquidator or administrator (as the case may be) 

personally guarantees the payment of any 

charges in respect of the supply, but 

 

(b) may not make it a condition of the supply, or do 

anything which has the effect of making it a 

condition of the supply, that any outstanding 

charges in respect of a supply given to the 

company before the company entered 

liquidation or administration are paid.". 

 

23. In section 513(1)(b), after "391(4)," insert "391A(5)," and after "414(6)," 

insert "419B(8),". 

 

24. In section 533 - 

 

  (a) in subsection (4)(b), repeal the word "and",  

 

(b) in subsection (4)(c), for "enactment." substitute 

"enactment, and", 

 

(c) add the following paragraph after subsection (4)(c) - 

  

"(d) may empower the Committee or the Registrar, 

in specified circumstances, to make regulations." 

 

Citation. 

 25. This Ordinance may be cited as the Companies (Guernsey) Law, 2008 
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(Insolvency) (Amendment) Ordinance, 2020.  

 

Commencement. 

 26. This Ordinance shall come into force on the day appointed by 

regulations made by the States Committee for Economic Development, and different 

days may be appointed for different provisions and different purposes. 

46



1 
 

THE STATES OF DELIBERATION 
of the 

ISLAND OF GUERNSEY 
 

POLICY & RESOURCES COMMITTEE 
 

CHARITIES AND OTHER NON PROFIT ORGANISATIONS 
 
 
The States are asked to decide:-  
 
Whether, after consideration of the Policy Letter dated 12th November, 2019, of the Policy & 
Resources Committee, they are of the opinion:-  
 

1. To agree to the introduction of a single register of NPOs and the repeal of the 
requirement for the Registrar to maintain a separate register of charities 
 

2. To agree to amend the definition of NPOs by the introduction of  a charitable purposes 
test, which may be amended by regulations made by the Committee after consultation 
with the Registrar 

 
3. To agree to amend the criteria for registration to bring them in line with the risks 

posed by the NPO sector 
 

4. To agree to the introduction of a power for the Committee to make regulations, after 
consultation with the Registrar, exempting types or classes of NPO from the 
requirement for registration or from particular obligations attaching to registration, 
including NPOs who register voluntarily, and making changes in respect of the 
thresholds or any exemptions that have been put in place  

 
5. To agree to the widening of the Registrar’s powers to refuse applications for 

registration 
 

6. To agree to the introduction of restrictions on the persons who may act as owners, 
controllers or directors of NPOs 

 
7. To agree to the introduction of a power for the Committee to make regulations, after 

consultation with the Registrar, in respect of governance measures applicable to 
NPOs, including in respect of ethical standards 

 
8. To agree to the introduction of wider information-gathering and oversight powers for 

the Registrar and information sharing gateways between the Registrar and other 
parties 
 

9. To agree to the introduction of an exemption from the requirement to provide 
information about the owners, controllers or directors of NPOs that are  Guernsey or 
Alderney legal persons where that information has already been provided under the 
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registration requirements applicable to those legal persons upon and subsequent to 
incorporation,  and to any amendments to the Beneficial Ownership of Legal Persons 
(Guernsey) Law, 2017 that may be necessary to ensure consistency of sanctioning 
powers  
 

10. To agree to changes to the sanctions applicable for non-compliance with the 
registration requirements 
 

11. To agree to the introduction of a reporting requirement in respect of certain 
categories of transaction and a power for the Committee to make regulations, after 
consultation with the Registrar, amending the categories of transaction exempt from 
this requirement 
 

12. To agree to the repeal of the Law and the introduction of new legislation consolidating 
the registration framework applicable to Guernsey and Alderney as outlined in the  
Policy Letter; and  
 

13. To direct the preparation of such legislation as may be necessary to give effect the 
foregoing, including any necessary consequential and incidental provision.   

 
The above Propositions have been submitted to Her Majesty's Procureur for advice on any 
legal or constitutional implications in accordance with Rule 4(1) of the Rules of Procedure of 
the States of Deliberation and their Committees. 
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THE STATES OF DELIBERATION 
of the 

ISLAND OF GUERNSEY 
 

POLICY & RESOURCES COMMITTEE 
 

CHARITIES AND OTHER NON PROFIT ORGANISATIONS 
 
 
Presiding Officer 
Royal Court 
St Peter Port 
Guernsey 
 
12th November, 2019 

 

Dear Sir 

 

1. Executive Summary 
 
1.1 The Bailiwick of Guernsey is fortunate to have a successful and healthy charitable 

sector involved with a wide variety of community activities. Many of these voluntary, 
non-profit and charitable organisations (referred to collectively in this policy letter as 
“NPOs”), work alongside the States of Guernsey (“the States”) to deliver essential 
services and facilities. The States recognises and is grateful for the significant 
contribution NPOs make to the community. They are viewed across the States as an 
important partner in realising the vision to “be among the happiest and healthiest 
places in the world, where everyone has equal opportunity to achieve their potential. 
We will be a safe and inclusive community, which nurtures its unique heritage and 
environment and is underpinned by a diverse and successful economy”, as set out in 
the Future Guernsey Plan, the plan for government. In this regard, the Policy & 
Resources Committee welcomes the input which has been provided by the Association 
of Guernsey Charities (“AGC”) and the Guernsey Community Foundation. The 
Committee will work with the third sector as the legislative framework envisaged in 
this policy letter develops. The Committee is conscious of the importance for the 
framework governing NPOs to be proportionate.  

 
1.2 This policy letter proposes a number of changes to the registration framework for 

NPOs that is currently set out in the Charities and Non Profit Organisations 
(Registration) (Guernsey) Law, 2008 (“the Law”).  The Law applies to NPOs established 
in Guernsey and Alderney. The changes proposed by the Committee will help to 
strengthen the governance of NPOs and support them to more effectively manage 
risk, while enabling the States to comply with international financial regulations and 
standards. The changes fall into six categories. 
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1.3 The first category is aimed at facilitating a more targeted and risk based approach to 
compulsory registration, which requires the removal of the registration requirement 
from low risk NPOs and its extension to some which are currently exempt NPOs that 
are assessed as being higher risk. This may be done by raising the financial thresholds 
for registration and amending both the definition of NPO (including the introduction 
of a charitable test) and the exemptions from registration. It is envisaged that these 
changes will in turn enable the introduction of a single register for NPOs, to include 
charities, rather than the maintenance of two separate registers as currently required 
under the Law.  This is dealt with in paragraphs 4.2 and 4.3 below.  

 
1.4 The second category is aimed at preventing the registration framework being used 

inappropriately. This involves a widening of the power to refuse applications for 
registration and the introduction of a basic fit and proper test for the officers of NPOs. 
This is dealt with in paragraphs 4.4 and 4.5 below.  

 
1.5  The third category concerns the quality of the controls that NPOs have in place and 

the information they obtain about parties with whom they deal. This involves an 
extension of the compulsory governance obligations applicable to registered NPOs 
and the introduction of a reporting requirement for overseas transactions above a 
specified threshold. This is dealt with in paragraphs 4.6 and 4.7 below. 

 
1.6 The fourth category relates to the possible use of the registration framework to 

promote standards of ethical conduct in the charitable sector, particularly in relation 
to adult safeguarding and child protection requirements. This is dealt with in 
paragraph 4.6 below. 

 
1.7 The fifth category is aimed at more effective enforcement. This involves both widening 

the information gathering and other oversight powers of the Registrar of Guernsey 
and Alderney NPOs (“the Registrar”), widening the range of sanctions available to the 
Registrar and raising the level of existing sanctions applicable for non-compliance with 
the obligations under the registration regime. These measures would be accompanied 
by the power for the Registrar to issue statutory guidance and standard forms, and 
enhanced information. This is dealt with in paragraphs 4.8 and 4.9 below. 

 
1.8  The sixth category concerns clarity and ease of use. It involves the repeal of the Law 

and the introduction of new legislation consolidating and clarifying the registration 
framework applicable to Guernsey and Alderney. This is dealt with in paragraph 5 
below. 

  
2. Background 
 
2.1 The current framework was introduced in order to address the standards of the 

Financial Action Task Force (“the FATF standards”) in respect of money laundering and 
terrorist financing in place at that time, in line with the Bailiwick’s longstanding 
commitment to meeting international standards in relation to financial crime. The 
framework has been revised from time to time. These revisions include the extension 
of the Law to Alderney in 2011, changes made in 2014 to clarify the language around 
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criminal offences and to widen the information-sharing gateways in the Law, and the 
issue of joint guidance by the Policy & Resources Committee and the AGC in 2018.  

 
2.2 The Committee has conducted a comprehensive review of the registration regime, 

which has taken into account a number of factors that point to the need for further 
changes.  

 
2.3 First, there are two recommendations in the January 2016 MoneyVal report on 

Guernsey’s compliance with the FATF standards which can only be met by revisions to 
legislation. These are the extension of the registration requirements to manumitted 
organisations (this term is explained in paragraph 3.1.5 below) and the strengthening 
of the sanctions for failure to comply with registration requirements. Second, the FATF 
has revised its standards on NPOs since the Law was introduced and these changes 
need to be considered in the context of any revisions to the legal framework. These 
changes include requirements for jurisdictions to identify, assess and understand risks 
as well as specific requirements in relation to the NPO sector. Third, although the Law 
was introduced to meet the FATF standards in force in 2008 and, therefore, the 
international anti–money laundering and terrorist financing ("AML/CFT") agenda at 
that time, it is recognised that there is a need to enhance governance standards in a 
proportionate way within NPOs generally, not only for AML/CFT purposes. Fourth, 
input by the AGC and the Registrar, and their experience with the legislation, has 
disclosed a need to simplify the current legislation on NPOs. Fifth, following the recent 
introduction of Guernsey and Alderney registers of beneficial ownership of legal 
persons, which are separate registers maintained under dedicated Guernsey and 
Alderney legislation, there is now a potential duplication issue for NPOs that are 
Guernsey or Alderney legal persons in respect of the information about their owners 
or controllers that must be included in their applications for registration as NPOs and 
the information that must be provided for the purposes of the beneficial ownership 
registers.  

 
2.4 The ethical governance of the charitable sector (particularly in respect of child 

protection and adult safeguarding) has also become a matter of growing public 
concern; brought to light in particular through the Charity Commission's recent 
investigation into Oxfam's conduct1. Many local charities, whether focused on 
Guernsey or overseas, work with especially vulnerable groups of people, and 
governments and regulators have an important role to play in establishing appropriate 
standards of ethical conduct, which prioritise the welfare of those people. In updating 
the current framework, the States of Guernsey has an opportunity to put measures in 
place that will enable such standards to be set for the local charitable sector, in an 
appropriate and proportionate way. 

 
  

                                                           
1 https://www.gov.uk/government/publications/charity-inquiry-oxfam-gb 
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3. The Current Position  
 
3.1 Existing Framework  
 
3.1.2 The existing legal framework requires NPOs based in Guernsey, Alderney, Herm or 

Jethou with gross assets and funds of, or over, £10,000 or gross annual income of, or 
over, £5,000 to be registered on the register of NPOs. The application for registration 
must include the full names of the persons who own, direct or control the activities of 
the organisation including its directors, officers and trustees. The application must 
also provide the current home addresses or registered offices of such persons, 
depending on whether they are natural or legal persons.  

 
3.1.3 The register is maintained by the Registrar, who publishes the name and address of 

each NPO which solicits or accepts donations, funds and contributions from the public, 
or those that do not meet this criteria but which elect to be inscribed on the public 
Register. Registrations must be renewed at the commencement of each calendar year. 

 
3.1.4 Registered NPOs are currently subject to a number of requirements under the Law. 

They must: 
 

(a) make, keep and retain records of all financial transactions (with whosoever 
made) in order to evidence the application or use of the organisation’s assets, 
funds and income. The records must be retained in a readily retrievable form 
for a period of no less than six years after the date of being made; 

(b) file annual financial statements with the Registrar, in such form as the Registrar 
may specify (subject to an exemption for NPOs with assets of less than 
£100,000 or income of less than £20,000, or whose assets or income are 
applied exclusively in the Bailiwick); and 

(c) inform the Registrar as soon as is reasonably practicable of any change to any 
of the matters required to be stated in the application for registration.  

 
3.1.5 Apart from the record-keeping obligations referred to above, the current framework 

does not apply to manumitted organisations, that is, any NPO which is administered, 
controlled or operated by a person:  

 

 who holds or is deemed to hold a licence granted by the Guernsey Financial 
Services Commission under certain specified regulatory Laws; and  

 who administers, controls or operates the organisation in the course of his or 
her regulated activities. 

 
3.2 2014 Proposals  
 
3.2.1 In September 2014 the States of Guernsey considered a Policy Letter (“the 2014 Policy 

Letter”)2 from the (then) Policy Council which recommended a number of changes to 
the Law. These were as follows: 

                                                           
2 Article VII of Billet d'État No. XX of 2014 
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(a) remove the exemption for manumitted organisations, so that they would 

become subject to all existing and any future requirements in connection with 
registration; 

(b) amend the definition of NPOs to clarify its scope; 
(c) widen the regulation-making powers available to the Policy Council to permit 

the making in due course of regulations to cover all necessary matters 
regarding internal governance issues 

(d) make criminal sanctions for failing to comply with the different requirements 
imposed on NPOs explicit and consistent; 

(e) permit disclosures relating to NPOs to be made by the Registrar of NPOs to the 
Director of Income Tax and to corresponding authorities inside the Bailiwick as 
well as outside.  

 
3.2.2 Recommendations (d) and (e) were addressed by the Charities and Non Profit 

Organisations (Registration) (Guernsey) Law, 2008 (Amendment) Ordinance, 2014.  As 
part of its review the Committee has been considering how best to address 
recommendations (a) to (c) in the 2014 Policy Letter. In addition, the review has 
identified the need for a further amendment since the amendment giving effect to (e) 
came into force, namely to permit information to be shared with the proposed Social 
Investment Fund (SIF)3.  

 
3.2.3 The 2014 Policy Letter also recommended that the Income Tax (Guernsey) Law, 1975 

(“the Income Tax Law”) be amended to permit information on NPOs to be disclosed 
to the Registrar of NPO. An amendment to implement this recommendation is 
pending and may conveniently be finalised at the same time as the consequential 
amendments to the Income Tax Law that are envisaged below.  

 
4  Proposals for Change  
 
4.1 As a result of its review, the Committee proposes various changes that are set out 

below. These changes are required to ensure that the jurisdiction continues to meet 
its objectives in terms of its international position as being highly regarded for 
providing a legal and operational framework for NPOs that promotes transparency, 
integrity and confidence in the sector and is clear, easy to understand and 
proportionate to the risks of the sector. 

 
  

                                                           
3 The proposal to establish a SIF (formerly referred to as the Social Investment Commission) 
was considered and approved by the States of Deliberation in the 2017 and 2018 budget.  A 
policy letter, to be submitted in 2020, will detail the governance, structure and funding for 
the SIF. It is proposed that the SIF will provide funds to Bailiwick charities and third sector 
organisations for charitable and community purposes which address the themes of the Policy 
and Resources Plan “Future Guernsey”. 
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4.2 Definitions 
 
4.2.1 The 2014 Policy Letter recommended that the definition of NPOs should be amended 

so as to clarify its scope. However, the review by the Committee, and in particular 
discussion with the AGC, has identified that more significant revisions are required, in 
a number of respects. 

 
4.2.2  The first revision concerns the fact that, while charities are a type of NPO, the Law 

includes separate definitions of charity and of NPO as different registration 
requirements are applicable to each entity. The definition of charity covers (a) any 
organisation established for charitable purposes only and (b) any person who has been 
entrusted with property or funds applicable to charitable purposes (or with any 
income from such property or funds). An NPO is defined as any organisation 
established (solely or principally) either for the non-financial benefit of its members 
or for the benefit of society or any class or part of society and, without limitation, 
includes any organisation established solely or principally for fraternal, educational, 
cultural or religious purposes, or for the carrying out of any other types of good works; 
this definition includes charities. The definition of organisation is wide ranging and 
includes a body of persons (corporate or unincorporated), a trust, any other legal 
entity, or any equivalent or similar structure or arrangement. It also extends to any 
person who comes within the situation outlined at (b) above in this paragraph.  

 
4.2.3  The FATF standards refer to NPOs, which are defined as legal persons, arrangements 

or organisations that primarily engage in raising or disbursing funds for purposes such 
as charitable, religious, cultural, educational, social or fraternal purposes, or for the 
carrying out of other types of “good works”. A registration requirement that applies 
only to charities would be considered as too narrow to meet these standards. The 
original reason for the separate definitions of charity and NPO in the Guernsey 
framework was to address this wider approach by the FATF and, in addition, it was felt 
useful for the Registrar to maintain separate registers of charities and NPOs as the tax 
consequences of registration for these two categories are different. However, in 
practice it is not always easy to distinguish between a NPO that is a charity and a NPO 
that is not. Therefore, the Committee recommends that the legal framework should 
be amended to include a charitable test to inform what should be considered to be a 
charity, and also to require only one register to be maintained, but which would be 
maintained in a way that enabled charities to be separately specified as such.  

 
4.2.4  The Committee has reviewed whether or not legislation in the UK and in the other 

Crown Dependencies might be helpful in defining charities in the Guernsey context. It 
has concluded that a definition similar to that in the Charities (Jersey) Law, 2014 (" the 
Jersey Law") would be suitable for Guernsey.  Under the Jersey Law, there is a charity 
test which an entity meets if all of its purposes are charitable (or ancillary or incidental 
to its charitable purposes) and if it provides public benefit in Jersey or elsewhere to a 
reasonable degree. The Jersey Law defines what a charitable purpose is by reference 
to an exhaustive list, which covers a wide range of activities including the relief of 
poverty, the advancement of education, the arts and community development, the 
provision of recreational facilities and the relief of those in need by reason of age, ill-
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health, disability, financial hardship or other disadvantage. It is proposed that the 
same approach be taken in Guernsey, including a power for the Committee to make 
regulations after consultation with the Registrar to add to, or explain, the list of 
charitable purposes, in line with a corresponding power in the Jersey Law.  

 
4.3 Registration and Provision of Financial Statements 
 
4.3.1 Revisions to the thresholds for registration and the provision of financial statements 

are considered necessary for a number of reasons.  
 
4.3.2 First, the FATF Standards now explicitly recognise that not all NPOs are inherently high 

risk. Therefore, they require countries to identify NPOs that are likely to be at risk of 
abuse and to put in place measures to address those risks. On that basis, the 
Committee considers that there are NPOs within the jurisdiction that no longer need 
to be covered by a registration framework aimed at meeting the FATF standards as 
they are considered to be low risk.  Examples include sports and social clubs 
established by employers that operate purely for the benefit of their employees, and 
private residential associations that operate for the purposes of financing the upkeep 
of communal areas accessible to their members.   

 
4.3.3 Second, the current threshold for registration is set so low that persons who hold a 

single fundraising event for use of funds within Guernsey or Alderney can 
inadvertently and needlessly be required to be registered. Linked with this, individuals 
involved with these events might not realise that registration is required. The 
Committee considers, therefore, that the current framework is not proportionate.  

 
4.3.4 The Committee has undertaken analysis of the effects of changing the thresholds. 

Even quite significant modifications would have relatively minor effects on the 
number of registered entities. The Committee considers that, subject to a risk-based 
exception (see the following paragraph), the proportionate level at which the 
registration requirements should be set currently would be the same threshold at 
which financial statements are required to be provided to the Registrar i.e. it should 
apply to NPOs with assets or funds of, or over, £100,000, or gross annual income of, 
or over, £20,000.  

 
4.3.5  It is also recommended that, separate from this, there should be a second criterion 

for registration on risk grounds so that, irrespective of the level of gross assets or 
funds, the registration requirement would also be applicable to all charities and other 
NPOs under whose constitutions the raising or distribution of assets outside the 
Bailiwick is envisaged, except where these overseas distributions are incidental to the 
activities of the NPO (e.g. the purchase of office equipment) or are de minimis (e.g. 
where an NPO provides funds to pay for refreshments at an event overseas). As the 
question of what constitutes an incidental or de minimis payment will vary depending 
on the activities of the NPO in question, it is envisaged that the Registrar will issue 
guidance on this.  
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4.3.6  No change is currently proposed to the threshold for the provision of financial 
statements, as it is considered appropriate in the future for all registered NPOs to 
provide financial statements to the Registrar and also for those NPOs generally to 
ensure that they have high governance standards. However, in some cases, based on 
risk, it will be appropriate for financial statements to be audited (i.e. subject to 
scrutiny by a professional third party) and it is proposed that the Committee should 
have the ability to make regulations on this matter. Governance is further addressed 
below at paragraph 4.6. 

 
4.3.7  In order to ensure that the registration framework continues to be proportionate, the 

financial threshold and the new criterion relating to the use of assets outside the 
Bailiwick would be complemented by a power for the Committee to make regulations 
exempting certain types or classes of NPO from the need for registration, or from any 
specific obligations attaching to registration. The regulation-making power would also 
be wide enough to allow changes to be made in respect of the thresholds or any 
exemptions that have been put in place. Any such regulations would be made on the 
basis of consultation with the Registrar. 

 
4.3.8 Under the above proposals manumitted NPOs will be required to be registered unless 

they are subject to regulations exempting them from registration.  
 
4.3.9 For some NPOs that do not meet the criteria for compulsory registration, there may 

nonetheless be tax or other advantages to registration (for example, protection for 
deposits under the Banking Deposit Compensation Scheme (Bailiwick of Guernsey) 
Ordinance, 2008). Therefore, as is the case now, there would be nothing to prevent 
NPOs which are not required to register with the Registrar from doing so. However, 
the Committee does not wish NPOs in this category to be disadvantaged by the 
changes to the regime that are not necessary for them on AML/CTF risk grounds and 
would be disproportionate to the size and activities of many of them. Therefore, it is 
proposed that the power to make regulations exempting certain types or classes of 
NPO from the need for registration or from specific obligations  referred to above will 
be wide enough to permit the Committee to disapply, in whole or in part, the 
obligations applicable to registered NPOs where those NPOs have registered on a 
voluntary basis. 

 
4.4  Refusal to Register Organisations 
 
4.4.1 The Registrar’s current power to refuse an application for registration only applies 

where the Registrar is not satisfied that an organisation is an NPO. It is proposed to 
extend this power to situations where, in the opinion of the Registrar, no information, 
or insufficient information, has been provided about an NPO’s purpose, control and 
governance, or where the Registrar believes that the proposed name of the NPO could 
be misleading as to its purpose, or where the Registrar considers that control and 
governance are not or will not be adequate, where there is a concern about its owners, 
directors or controllers which will have an effect on the NPO’s ability to meet its 
responsibilities, or otherwise on public  interest or similar grounds.  
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4.5  Standards for Controllers of NPOs 
 
4.5.1 There are currently no requirements in the Law for the fitness and propriety of owners 

(i.e. beneficial owners, shareholders or similar), controllers or directors of NPOs or the 
control they exercise in relation to NPOs. Such individuals might have very significant 
control over the use of the assets of an NPO. This does not provide a credible 
framework either for the Guernsey or Alderney public or anybody else providing funds 
to NPOs, or to the international community. The Committee is not at this stage 
proposing the introduction of a full licensing regime for NPOs with the Registrar 
undertaking the kind of licensing functions which would normally be associated with 
a supervisory authority for financial services businesses. Such a licensing framework 
would be disproportionate to the current risks of the NPO sector, as well as being 
costly to implement.  

 
4.5.2 Therefore, it is proposed that instead that the Law should provide that  
 

 persons with criminal convictions (other than convictions that are spent in line 
with the provisions of the Rehabilitation of Offenders (Bailiwick of Guernsey) 
Law, 2002);  

 those who do not meet the director eligibility criteria within the Company Law; 
and  

 minors  
 

are not permitted to be owners, controllers and directors of the activities of NPOs 
(whether or not they are registered). This would be subject to a power for the 
Registrar to disapply the restriction in the case of criminal convictions if he or she 
considers it appropriate. This is to ensure that persons who have been convicted of 
offences that cannot sensibly be considered relevant to their fitness or propriety to 
own, control or direct an NPO are not prevented from doing so. In addition, as 
discussed below, regulations will be introduced to provide governance standards for 
NPOs. The particular parties responsible for complying with the regulations will vary 
according to the nature of the NPO in question but, in general terms, will be senior 
officers, board members, or trustees as the case may be, or those who otherwise 
exercise control over the activities of the NPO.  

 
4.5.3 There will also be an exemption in respect of the provision of information about 

people who exercise managerial functions or are the beneficial owners of legal 
persons incorporated in the Bailiwick.  

 
4.5.4 Information about those exercising managerial functions in respect of these legal 

persons, including Board members or other managing officials depending on the type 
of legal person in question, is already publicly available on the registers that govern 
incorporation. Under beneficial ownership legislation introduced in 2017, there are 
now also registration requirements in respect of the individuals who own or control 
these legal persons. 
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4.5.5 The effect of this is that, where an NPO constitutes one of these forms of legal person, 
the authorities will already have information about its managing officials and its 
underlying owners or controllers, as this will have been provided to the appropriate 
register and there is a continuing obligation to keep this information up to date.  

 
4.5.6 In order to avoid the same information having to be provided to more than one 

register, it is proposed that, if an NPO is a Bailiwick legal person, it will not 
automatically have to provide the same information about the persons who own it or 
who direct or control its activities twice.  

 
4.5.7   In addition, the Registrar is mindful of the importance of complying with the data 

protection framework established under the Data Protection (Bailiwick of Guernsey) 
Law, 2017. In this regard he or she will ensure that, where additional personal data is 
received and maintained a result of the amendments referred to in this Policy Letter, 
appropriate mechanisms will be in place to continue to comply with the framework. 

 
4.6 Governance  
 
4.6.1 Good governance is crucial for NPOs. Therefore, in addition to the basic fit and proper 

test proposed above, a number of other steps will be required to promote the 
transparency and integrity of NPOs. In order to achieve this, the current regulation-
making power under the Law should be extended as envisaged in the 2014 Policy 
Letter to include governance. It is proposed that this should be done after consultation 
with the Registrar. It is also proposed that governance measures for these purposes 
should include ethical standards (such as requiring charities to have in place effective 
child protection and adult safeguarding policies). These standards must be 
proportionate; and, as a general principle, the Committee will consult with the sector 
wherever appropriate prior to introducing new regulations, in addition to consulting 
the Registrar. 

 
4.6.2 The intention is for the regulations made under this power to impose high level 

requirements and for the Registrar to issue guidance providing the detail on how the 
requirements can be met. It is envisaged that the regulations would cover four aspects 
of governance. The first is the constitutional documents NPOs must have, which 
should address the basic minimum standards to be expected of them. This would 
include requirements regarding quorums for decision making, independent oversight 
of finances and disbursements, and record keeping. The second is risk mitigation 
measures, primarily aimed at identifying donors and beneficiaries where this is 
considered necessary on the basis of risk. The third is measures to ensure financial 
probity and transparency, such as a requirement for NPOs to pass funds over a certain 
limit through their bank accounts and for the proper division of functions to ensure 
that responsibility for the approval for the release of funds and the release of funds 
itself rests with separate and unconnected individuals. The fourth relates to 
establishing standards in respect of child protection, adult safeguarding or other forms 
of ethical conduct. 
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4.6.3 It is envisaged that the third aspect (financial probity and transparency) would also 
allow specification of categories or types of NPO required to put in place assurance 
measures in relation to their financial statements, whether through external audit or 
otherwise, and to provide for the provision of financial statements by NPOs to third 
parties on request and publication by the Registrar. The making of any regulations in 
relation to assurance and publication of financial statements might be sensitive and 
the Committee proposes to consult further on this point in particular and whether the 
exemption for NPOs not to file accounts with the Registrar where their assets or 
income are applied exclusively in the Bailiwick (referred to in paragraph 3.1.4(b) 
above) should be revised or removed.     

 
4.6.4 The regulations should be enforceable so as to ensure that NPOs are treating them 

seriously and endeavouring to meet them. This means that the Registrar should be 
able to apply sanctions for breaches of them. The overall sanctions framework, 
including the sanctions proposed to apply for breaches of regulations, is specified 
below. 

              
4.7 Reporting of Transactions 
 
4.7.1 In order to monitor overseas payments and, therefore, assist the Registrar to monitor 

the risks posed by NPOs to the jurisdiction, it is proposed that a legal requirement 
should be introduced  to report  payments of a value, to be set by regulations made 
by the Committee, that are made to parties outside the Bailiwick. However, this would 
not apply to payments to affiliated organisations in Jersey, the Isle of Man or the UK, 
or to incidental payments such as payments for services provided to an NPO. No 
approval would be required but it is envisaged that the Registrar would be able to 
issue forms specifying the information about the transaction(s) and related 
information to be provided to it. In addition, the regulation-making power referred to 
above would include a power to amend the categories of transactions that are exempt 
from this requirement, to ensure that the legal framework can be updated quickly in 
line with any changes or developments in the risk profile of particular types of 
transactions.  

 
4.8 Sanctions and Enforcement  
 
4.8.1 The MoneyVal report states that the current sanctions for non-compliance with 

registration requirements are not effective or dissuasive. This echoes a comment 
which was made by the International Monetary Fund in the report following its 
evaluation of Guernsey’s AML/CFT framework in 2010. Although the AML/CFT 
authorities had concluded, prior to the MoneyVal evaluation, that the sanctions 
framework was adequate for Guernsey’s context, it is now apparent to the Committee 
that it should be revised and the level and range of sanctions increased. 

 
4.8.2 In doing so, it is important to recognise the particular policy considerations that arise 

from the status of NPOs when determining the penalties that are appropriate, 
especially the fact that their assets are largely made up of donations from members 
of the public that are given for philanthropic or similar purposes. Against this 
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background, the Committee has considered whether it is appropriate for financial 
penalties to apply not only to NPOs but also persons who are senior officers or who 
direct or control the activities of NPOs. The Committee has decided that the legislation 
should provide both for the possibility of administrative financial penalties being 
applied to NPOs and the persons mentioned above by the Registrar. This would be in 
addition to the administrative financial penalties for NPOs specified below. It is 
important to recognise that the powers will be permissive rather than compulsory and 
that they should allow the right party or parties to be subject to penalties for a breach. 
In addition, the Registry should have publically available procedures so as to 
transparently demonstrate the proportionality of the sanctions and enforcement 
framework. Other penalties are specified below.  

 
4.8.3 The Registrar may currently strike off a NPO for the following reasons: 
 

 the Registrar has reason to believe that the organisation is not a non-profit 
organisation, 

 the organisation fails to comply with any request for information by the 
Registrar, 

 the organisation fails to comply with any obligation or requirement imposed 
by or under the Law, 

 a person is found guilty of an offence under the Law in respect of statements 
made or information or documents produced or furnished for or on behalf of 
the organisation, or 

 the organisation fails to pay certain fees imposed by the Registrar,  
 

provided in each case that the Registrar has given the organisation two  weeks' notice 
of the intention to strike it off the Register. The Registrar may publish the fact of an 
organisation being struck off the Register in such manner as he or she thinks fit 
(including by publication in La Gazette Officielle). 

 
4.8.4 It is proposed that the Law should be revised to allow the Registrar to also strike off a 

NPO: 
 

 where any of its  officers has committed any criminal offence of any kind under 
any legislation (other than where a conviction is spent or not relevant – see 
above);  

 on public interest or similar grounds.  
 

4.8.5 Looking at the issue of financial penalties, these are already in place under the Law in 
relation to the following criminal offences: 

 

 failure by an NPO to be registered (a fine of up to £10,000 on summary 
conviction);  

 provision of information which is false, deceptive or misleading (up to three 
months imprisonment and/or a fine of up to £10,000 on summary conviction 
and up to two years’ imprisonment and/or an unlimited fine on indictment); 
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 failure to comply with duties in respect of annual statements and keeping of 
proper records (a fine of up to £10,000); 

 failure to comply with a request for information made by the Registrar or with 
any obligation or requirement imposed under the Law (a fine of up to £500). 

 
4.8.6 At the time of the drafting of the Law in 2008, any legislation on NPOs was breaking 

new ground. The level of the penalties took account of this and the financial and staff 
resource capacity of smaller NPOs. However, from the perspective of 2019, when 
compared with similar criminal offences in other legislation, it is recognised by the 
Committee that some of the penalties in the Law are too low both in absolute and 
relative terms. It is therefore proposed that the level of criminal financial penalties be 
brought in line with the penalties applicable to comparable offences elsewhere in the 
legal framework. 

 
4.8.7  Administrative financial penalties can also be applied to an NPO by the Registrar. These 

are as follows: 
 

Failure to register      £500 
 
Failure to renew registration 

 1st  month ( whole or part)      £20 

 2nd month (whole or part)      £40 

 Each subsequent month (whole or part)     £80  
 
Failure to file annual financial statements 

 1st  month ( whole or part)      £20 

 2nd month (whole or part)      £40 

 Each subsequent month (whole or part)    £80  
 
Failure to respond to information request  

 1st  month ( whole or part)       £0 

 2nd month (whole or part)       £0 

 Each subsequent month (whole or part)   £10  
 
4.8.8 International assessors consider that these levels are too low to be dissuasive. The 

Committee believes that very high penalties would be inappropriate to the large 
majority of the very small NPOs which comprise Guernsey’s third sector. However, in 
some cases the cost of imposing a financial penalty would be greater than the level of 
the penalty applied. Therefore, it is proposed that the levels should be increased.  

 
4.8.9 The following increases are envisaged: the financial penalty for failure by an NPO to 

be registered would move from £500 to £2,000; the financial penalty for failure to 
renew registration or to file annual financial statements would be increased to £250 
for each and every calendar month for which the NPO is in default of the obligation; a 
failure to respond to the Registrar’s requests for information would increase to £250 
for each calendar month for which the information is not provided. These increases 
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are considered appropriate for penalties of an administrative nature, bearing in mind 
that criminal sanctions involving much higher financial penalties are also available.   

 
4.8.10 In order to create a more dissuasive framework overall, rather than limiting the 

Registrar to powers of strike off and financial penalties, it is proposed that the 
Registrar’s powers of sanction should also be increased by adding to them the ability 
to issue private (i.e. non-public) warnings to senior officers, controllers and directors 
of an NPO and an NPO itself; power to make public statements in relation to such 
persons; and the power to disqualify individuals from being owners, senior officers 
controllers or directors of NPOs. The exercise of these powers will be subject to 
appropriate safeguards including notice periods and appeal provisions, in line with the 
existing protections under the Law.  

 
4.8.11 In order to support the legal framework, the Registrar should have additional powers, 

specifically the power to require documents, accounts and other information from 
NPOs, their owners, controllers or directors or from third parties. The Registrar should 
also have the power to visit the premises of NPOs and require information and 
documents to be provided to him or her. The information gathering powers should be 
wide enough to enable the Registrar to determine any matter relating to particular 
NPOs or their owners, controllers or directors (including whether all NPOs that should 
be registered are in fact registered). The powers should also cover wider issues such 
as risk (including the obtaining of statistics to enable the Registrar and other AML/CFT 
authorities to understand and assess the scope and scale of the activities of the NPO 
sector or of particular NPOs as necessary) and public interest or similar considerations. 
There should also be the necessary information sharing gateways in place for this 
purpose, as well as to enable information to be shared with other authorities such as 
the Guernsey Financial Services Commission to assist them in the discharge of their 
functions, and with any other parties that have functions relevant to the third sector, 
such as the SIF indicated above at paragraph 3.2.2.  

 
4.9 Guidance and Standard Forms  
 
4.9.1 In order to assist NPOs in the discharge of their various obligations, it is recommended 

that provision be made for the Registrar to issue statutory guidance and standard 
forms to be completed when submitting information to the Registrar, including forms 
confirming or describing adherence to the governance regulations.  

 
5. Legal Framework   

 
5.1 The way in which the NPO registration regime has evolved has given rise to a number 

of amendments to the Law, in particular its extension to Alderney in 2011. As a result 
of Alderney coming within its scope later than the other islands, it is not obvious from 
the title of the legislation that it includes Alderney. In addition, the changes to the 
regime that are now envisaged may make the legislation less easy to follow and 
therefore affect the ease with which the obligations on NPOs can be understood. For 
these reasons it is proposed that the Law be repealed and replaced with new 
legislation which is expressed to apply to both Guernsey and Alderney, and which 
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incorporates the features of the existing regime with the envisaged new provisions in 
a way that makes the entire framework readily understandable.  

 
5.2 Consequential amendments will be needed to ensure that all necessary information-

sharing gateways are in place across the legal framework, as indicated above. In 
addition, in view of the exemption from the obligation to provide information about 
the persons who own, direct or control the activities of an NPO where this has been 
provided under beneficial ownership legislation, it is recommended that the Beneficial 
Ownership of Legal Persons (Guernsey) Law, 2017 is amended as required,  to ensure 
that the enforcement powers for failing to provide the necessary information which 
the Registrar of Beneficial Ownership may apply to legal persons that are NPOs are 
consistent with the enforcement powers  which the Registrar may apply to NPOs that 
are not legal persons.  

 
6.  Transitional Provisions 
 
6.1 Transitional provisions should be included to ensure that NPOs have time to make any 

changes necessary to meet the revised framework, including new regulations. 
Different provision may be made for different categories or types of NPO or on the 
basis of risk.  

 
7. Engagement and Consultation 

 
7.1 As indicated above, when reviewing the existing registration regime and considering 

the need for change the Committee liaised closely with members of the NPO Working 
Group (which includes representatives of the Committee, the Registrar, the Revenue 
Service, the Guernsey Financial Services Commission, the Law Officers Chambers and 
Law Enforcement) and the AGC. In addition, in January 2018 a consultation paper 
outlining proposed changes was issued by the Committee to the AGC (who shared it 
with individual NPOs), the Guernsey Association of Trustees and the Guernsey Bar. 
The consultation process has led to a two phased response. The first was the issuing 
of guidance for the NPO sector and the second was this Policy Letter.  This Policy Letter 
takes into account the responses received, as well as further input provided in 
subsequent discussions between the Committee, the AGC, the Guernsey Community 
Foundation, the Overseas Aid & Development Commission, the Registrar, the Revenue 
Service, the Guernsey Financial Services Commission, GAT and the Guernsey Bar. 

 
8.  Alderney 

 
As the Law applies to Alderney NPOs, the Policy & Finance Committee of the States of 
Alderney has also been consulted. This Committee supports the proposals in this 
Policy Letter. 
 

9.          Resources 
 
9.1.     The proposals above, including the provisions of the various regulations, will lead 

to new governance, control and other responsibilities for charities and other NPOs. 
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They will also lead to revised responsibilities for, and a new approach by, the Registry 
in conducting an oversight role. The Committee and the Registry are of the view that, 
in total, three additional staff will be required for the Registry, on a permanent basis, 
in order to exercise its oversight responsibilities properly. It is envisaged that these 
three additional members of staff will be recruited in stages with funding of £135,000 
included in the 2020 Guernsey Registry budget and a further additional amount of 
£50,000 will be required in 2021. This approach should enable the Registry to ensure a 
smooth transition when the law comes into force.  This increased expenditure will 
reduce the overall surplus of the Guernsey Registry which is transferred to General 
Revenue by a commensurate amount.   

9.2. Additional IT resources will also be required for the Guernsey Registry so that it can 
exercise its new responsibilities efficiently. This includes enabling both it, and those 
acting on behalf of NPOs, to move from a mainly paper-based system to a system in 
which relationships can be managed through a comprehensive modern IT system, 
which will be sensitive to the profile of the third sector. Investment in IT is essential to 
the successful delivery of the changes proposed, which will help to strengthen the 
governance of NPOs and support them in more effectively managing risk, while 
enabling the States to comply with international standards. Initial market testing has 
taken place for the provision of the necessary IT in order to inform the accurate 
determination of detailed market costing/procurement processes. The requirements 
include the development of a comprehensive modern records system, which can be 
stand alone, incorporated into or work with the Registry’s IT platform. It is estimated 
that the one-off cost of the new system will be no more than £300,000 and this would 
be funded through a minor capital vote. 

 
10. Recommendations 
 
10.1  The States are asked to decide whether they are of the opinion:- 
 
10.1.1 to agree to the introduction of a single register of NPOs and the repeal of the 

requirement for the Registrar to maintain a separate register of charities; 
 
10.1.2 to agree to amend the definition of NPOs by the introduction of a charitable purposes 

test, which may be amended by regulations made by the Committee after consultation 
with the Registrar; 

 
10.1.3 to agree to amend the criteria for registration to bring them in line with the risks posed 

by the NPO sector; 
 
10.1.4 to agree to the introduction of a power for the Committee to make regulations, after 

consultation with the Registrar, exempting types or classes of NPO from the 
requirement for registration or from particular obligations attaching to registration, 
including NPOs who register voluntarily, and making changes in respect of the 
thresholds or any exemptions that have been put in place; 
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10.1.5 to agree to the widening of the Registrar’s powers to refuse applications for 
registration; 

 
10.1.6 to agree to the introduction of restrictions on the persons who may act as owners, 

controllers or directors of NPOs; 
 
10.1.7 to agree to the introduction of a power for the Committee to make regulations, after 

consultation with the Registrar, in respect of governance measures applicable to 
NPOs, including in respect of ethical standards; 

 
10.1.8 to agree to the introduction of wider information–gathering and oversight powers for 

the Registrar and information sharing gateways between the Registrar and other 
parties; 

 
10.1.9 to agree to the introduction of an exemption from the requirement to provide 

information about the owners, controllers or directors of NPOs that are Guernsey or 
Alderney legal persons where that information has already been provided under the 
registration requirements applicable to those legal persons upon and subsequent to 
incorporation, and to any amendments to the Beneficial Ownership of Legal Persons 
(Guernsey) Law, 2017 that may be necessary to ensure consistency of sanctioning 
powers; 

 
10.1.10 to agree to changes to the sanctions applicable for non-compliance with the 

registration requirements; 
 
10.1.11 to agree to the introduction of a reporting requirement in respect of certain 

categories of transaction and a power for the Committee to make regulations, after 
consultation with the Registrar, amending the categories of transaction exempt from 
this requirement;  

 
10.1.12 to agree to the repeal of the Law and the introduction of new legislation consolidating 

the registration framework applicable to Guernsey and Alderney; and  
 
10.1.13 to direct the preparation of such legislation as may be necessary to give effect the 

foregoing, including any necessary consequential and incidental provision.   
 
11.  Compliance with Rule 4 
 
11.1 Rule 4 of the Rules of Procedure of the States of Deliberation and their Committees 

sets out the information which must be included in, or appended to, motions laid 
before the States. 

 
11.2  In accordance with Rule 4(1), the Propositions have been submitted to Her Majesty’s 

Procureur for advice on any legal or constitutional implications. She has advised that 
there is no reason in law why the Propositions should not to be put into effect. 
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11.3 In accordance with Rule 4(4) of the Rules of Procedure of the States of Deliberation 
and their Committees, it is confirmed that the propositions accompanying this policy 
letter are supported unanimously by the Policy & Resources Committee.  

 
Yours faithfully 
 
G A St Pier       
President       
 
L S Trott       
Vice-President       
 
A H Brouard       
J P Le Tocq       
T J Stephens. 
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THE STATES OF DELIBERATION 

of the 

ISLAND OF GUERNSEY 

 

POLICY & RESOURCES COMMITTEE 

 

BBC OVER-75 TV LICENCE SCHEME: EXTENDING RELEVANT PARTS OF THE 

COMMUNICATIONS ACT 2003 

 

 

The States are asked to decide:- 

 

Whether, after consideration of the Policy Letter dated 21st November, 2019, of the 

Policy & Resources Committee, they are of the opinion:- 

 

1. To agree that section 365A, and such other provisions of the Communications 

Act 2003 as amended (including as amended by the Digital Economy Act 2017) 

relating to TV licence fee concessions by reference to age as it may be necessary 

or expedient to extend, should be extended by Order in Council to the Bailiwick 

with such modifications as appear to Her Majesty in Council to be appropriate, 

following consultation with the Policy & Resources Committee. 

 

The above Proposition has been submitted to Her Majesty's Procureur for advice on 

any legal or constitutional implications in accordance with Rule 4(1) of the Rules of 

Procedure of the States of Deliberation and their Committees. 
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THE STATES OF DELIBERATION 

of the 

ISLAND OF GUERNSEY 

 

POLICY & RESOURCES COMMITTEE 

 

BBC OVER-75 TV LICENCE SCHEME: EXTENDING RELEVANT PARTS OF THE 

COMMUNICATIONS ACT 2003 

 

 

The Presiding Officer  

States of Guernsey  

Royal Court House  

St Peter Port  

 

21st November 2019 

 

Dear Sir 

 

1. Executive Summary 

 

1.1. As a result of the UK Government’s decision in 2015 to transfer responsibility to 

the BBC for both setting and funding the UK’s over-75 age TV licence concession 

scheme (‘the over-75 scheme’) from June 2020, the States of Guernsey made 

similar arrangements with the BBC in December 2016. This was agreed by the 

Committee for Employment & Social Security following consultation with the 

Committee for Economic Development and the Policy & Resources Committee. 

 

1.2. The States of Deliberation had earlier resolved, in October 2015, to close its own 

over-75 TV licence concession scheme to new entrants. The scheme, developed 

in 2001, was provided by the Committee for Employment & Social Security for 

Guernsey and Alderney residents and funded from General Revenue (at a cost of 

£624,000 in 2015). It was closed to new entrants from 1st September 2016.  As 

part of the future policy and funding arrangements with the BBC, transitional 

provisions were agreed to share the cost of funding the scheme between the 

States of Guernsey and the BBC during 2018 and 2019, prior to the BBC taking 

full responsibility for setting and funding the over-75 scheme from 1st June 2020.  

 

1.3. In June 2019, the BBC announced its decision on the future of the over-75 

scheme for UK residents. From June 2020, the universal benefit will cease but a 

free TV licence will be issued to any household with someone aged over 75 who 
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receives Pension Credit. The BBC’s decision does not automatically extend to the 

Bailiwick and therefore the broadcaster must make a separate decision regarding 

any future concession scheme for Bailiwick residents. 

 

1.4. The UK Digital Economy Act 2017 (‘the Digital Economy Act’) amends the UK 

Communications Act 2003 (‘the Communications Act’) with effect from 1st June 

2020 to provide the BBC with the necessary powers to set the policy for the 

provision of any age-related concessionary TV licences, including the power to 

amend the eligibility criteria for any such concession. Parts of the 

Communications Act, including provisions relating to TV licensing, already extend 

to the Bailiwick by Order in Council. The States are now asked to approve the 

further extension of relevant parts of the Communications Act (as amended by 

the Digital Economy Act) to provide the BBC with the necessary power to set the 

policy for the provision of any age-related concessionary TV licences within the 

Bailiwick, ensuring Bailiwick residents are treated on an equal basis to UK 

residents. This would enable the BBC to fulfil the commitments it made in 2016 

when agreeing to take responsibility for setting and funding the over-75 age 

concession.  

 

1.5. Outside the scope of the over-75 scheme, the States of Guernsey funds the 

provision of a TV licence to Guernsey and Alderney residents over pensionable 

age (currently 65) who are in receipt of income support. The Committee for 

Employment & Social Security has confirmed it has no plans to alter this 

separate scheme. Given the operation of this scheme, it is expected that the 

cost of providing free TV licences for residents over 75 years of age in Guernsey 

and Alderney who receive income support would fall to that Committee in the 

absence of any future BBC funding. 

 

2.0. Background 

 

2.1. In the United Kingdom, the Isle of Man and Channel Islands, any household 

watching or recording live television transmissions as they are being broadcast 

(terrestrial, satellite, cable or internet) is required to hold a television licence. A 

TV licence is also required to receive video-on-demand programme services 

provided by the BBC on its iPlayer catch-up service. The TV licence was 

introduced in 1946 with powers for its establishment contained within the 

Wireless Telegraphy Act 1904. This Act has since been amended and superseded, 

with relevant powers relating to TV licences extended to the Bailiwick over the 

years by the States of Deliberation – most recently by extending Part 4 of the 

Communications Act 2003. 
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2.2. In July 2015, during the UK post-election budget, the then Chancellor of the 

Exchequer announced that the UK Government would pass to the BBC the policy 

and funding responsibility for the age concession scheme whereby persons over 

the age of 75 were entitled to a free TV licence. A staged transition from 2018 to 

2020 was agreed.  The change to responsibility for the over-75 scheme captured 

UK licence fee payers only and did not extend to the Bailiwick of Guernsey (nor 

to Jersey nor the Isle of Man).   

 

2.3. In October 20151, the States of Deliberation resolved2 to end the Guernsey and 

Alderney over-75 age concession scheme to new entrants (Sark residents were 

not included in the scheme as that island is not part of the same benefits system).  

The scheme was closed to new entrants on 1st September 2016.  Anyone aged 

75 or more before 1st September 2016 who was already in receipt of a free TV 

licence has continued to receive one. The October 2015 policy letter stated: 

 

“The appropriateness of continuing to provide universal benefits, such as 

the provision of free TV licences, was considered by the Social Security 

Department and the Treasury and Resources Department as part of the 

Personal Tax, Pensions and Benefits Review.  As age is not necessarily an 

indicator of low income and this service is provided to many who could 

better afford a TV licence than some who do not receive one, it was the 

view of the Joint Board that this benefit could be withdrawn with minimal 

impact to the individuals concerned.” 

 

2.4. Following the UK Government’s decision to transfer responsibility for setting and 

funding the over-75 age concession to the BBC, discussions were held between 

representatives of the States of Guernsey and the BBC about how best to ensure 

fairness for all licence fee payers, including those in the islands. An agreement 

was reached in December 2016 between the BBC and the States of Guernsey to 

transfer to the BBC responsibility for both funding and setting the terms of the 

over-75 scheme for Bailiwick residents from June 2020, replicating the decision 

made in the UK.  This agreement preserved the principle of equal treatment for 

all British licence fee payers.  

 

2.5. A transition arrangement was agreed whereby the BBC would part-fund the 

States of Guernsey’s existing over-75 licence concession scheme. The BBC agreed 

to fund one-third in 2018 (£225,000) and two-thirds in 2019 (£452,000). This 

funding arrangement is due to stop in 2020 when the BBC takes on full cost and 

                                                           
1 Billet d’Etat XVIII, 27th October 2015, Social Security Department – Benefit and Contribution Rates for 
2016: https://gov.gg/CHttpHandler.ashx?id=98327&p=0 
2 Resolutions, Billet d’Etat XVIII, 27th October 2015: https://gov.gg/CHttpHandler.ashx?id=99104&p=0   

https://gov.gg/CHttpHandler.ashx?id=98327&p=0
https://gov.gg/CHttpHandler.ashx?id=99104&p=0
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policy setting responsibility. Below are extracts from a letter from the BBC to the 

President of the Committee for Economic Development, in December 2016, 

outlining the agreed position: 

 

“An existing Agreement between the BBC and Guernsey for the provision 

of broadcasting services made on 15th December 2006 is due to expire 

on 31 December 2016.  The BBC wishes to give assurances and express 

its intentions for the continued provision of broadcasting services in the 

Bailiwick in the future, express its expectations in relation to the 

continuation and updating of the licence fee framework in the Bailiwick 

by the States of Guernsey, and set out its intentions and expectations in 

relation to future arrangements for the determination and funding of 

age-related concessions for the television licence in the Bailiwick 

(excluding Sark).  The BBC’s proposals are offered in accordance with its 

obligations under the 2016 Charter and the 2016 Agreement.  The BBC 

must be independent in all matters concerning the fulfilment of its 

Mission and the promotion of its Public Purposes, particularly as regards 

editorial and creative decisions, the times and manner in which its output 

and services are supplied, and in the management of its affairs. 

 

Clause 78 of the 2006 Agreement provides for the BBC to receive 

compensation from the UK  Department for Work and Pensions for 

issuing TV licences in the UK for which, in accordance with regulations 

made under section 365(1) of the 2003 Act, no fee is payable. The States 

of Guernsey compensate the BBC directly for concessionary licences 

issued under the Regulations in the Bailiwick too, i.e. for those in the 

Bailiwick (excluding Sark) who qualify having reached 75 by 1st September 

2016. Direct compensation is not provided for TV licences issued under 

the Bailiwick’s means tested scheme, as the States of Guernsey fund 

these licences via the Guernsey Post Office, allowing the BBC to collect 

payment through that route.  Her Majesty's Government decided in July 

2015 to transfer to the BBC, on a phased basis from 1 April 2018, the cost 

of providing free TV licences in the UK.  In addition, the Digital Economy 

Act (“DEA”) will, if enacted in its current form, provide for the BBC to have 

the power, and will remove from the Secretary of State the power, to set 

the policy for the provision of any age-related concessionary television 

licences, where the relevant age is 65 years or more, from 1 June 2020, 

currently in the UK only, including the power to amend the eligibility 

criteria for any such concession.   
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In the context of the above, and in return for seeking from the States of 

Guernsey the assurances and expression of intentions detailed below, 

the BBC gives assurances and expresses the following intentions. The 

expression of the following intentions by the BBC in this letter should not 

be taken to extend beyond the end of the period of the BBC’s agreed 

funding settlement to 31 March 2022. Given the acknowledgement by 

the BBC (below) that the States of Guernsey cannot purport to bind the 

legislature of any Bailiwick jurisdiction or of any United Kingdom 

authority or body, in the event that the States of Guernsey fail to deliver 

on any of its assurances, the BBC reserves the right to choose not to 

honour one or more of the following assurances. 

 

(1) The BBC expresses its intention to share the cost on a phased basis 

of: 

 

a. the age-related concession scheme for those persons in 

Guernsey and Alderney aged 75 years or more on 1st September 

2016, and  

b. the age-related, means-tested concessionary TV licences 

for those persons in Guernsey and Alderney who reach the age of 

75 on or after 1st September 2016, 

 

as this is reflected in the States of Guernsey note to the BBC dated 26th 

October 2016 (“Note”).  BBC cost-sharing will be on a phased basis from 

1 April 2018. The BBC will share one third of the cost of free TV licences 

in categories a. and b. above in 2018/2019, two thirds in 2019/2020 and 

be responsible for the full cost in 2020/2021. 

 

The States of Guernsey will be responsible for reimbursing the BBC for 

the balance between the BBC contribution and the total cost of free 

licences.  In effect, this means that the States of Guernsey would refund 

to the BBC the cost of the concessions, minus the BBC’s share (see 

Guernsey assurance (5) below).  

 

The BBC contribution for 2018/19 and 2019/20 will be £225,000 and 

£452,000 respectively (assessed on the basis of eligibility figures the BBC 

holds for 2015/16, adjusted to account for recent changes in eligibility as 

set out in the Note and to account for estimated growth in the number 

of households) but uprated for inflation in due course on the same basis 

as the licence fee.  The figure for 2020/21 (to be assessed on the figures 

the BBC holds for 2015/16, recent changes in eligibility as set out in the 
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Note estimated growth in the number of households and uprated for 

inflation) will be subject to the BBC’s power to reform eligibility from 1st 

June 2020.” 

 

2.6. Separate to the over 75-age scheme, the States of Deliberation agreed in October 

2015 to continue funding a scheme whereby Guernsey and Alderney residents 

of pensionable age (currently 65) who are in receipt of income support receive a 

free TV licence. The then Social Security Department stated in its policy letter 

that the withdrawal of the universal over-75 concession scheme would be most 

keenly felt by low income households, so the retention of a means-tested 

scheme for those above pensionable age would help those most in need.  

 

2.7. The Committee for Employment & Social Security has confirmed it has no plans 

to alter the separate scheme for those above pensionable age on income 

support, which currently costs about £18,000 per annum.  

 

3.0. June 2020 changes 

 

3.1. In June 2019, following the transfer of policy and funding responsibility from the 

UK Government to the BBC, the broadcaster announced its decision on the future 

of the over-75 TV licence fee concession scheme for UK residents. From June 

2020, the universal benefit will cease but a free TV licence will be issued to any 

household with someone aged over 75 who receives Pension Credit. In its 

statement announcing its decision, the BBC stated3:  

 

“The Government’s current scheme comes to an end next year and 

Parliament - through legislation - gave the responsibility to the BBC Board 

to make this decision. From June 2020 any household with someone aged 

over 75 who receives Pension Credit will be eligible for a free TV licence 

funded by the BBC. Around 1.5 million households could be eligible. The 

BBC Board believes this is the fairest option to help the poorest 

pensioners. It is also the fairest option for all licence fee payers, as this 

means everyone will continue to receive the best programmes and 

services that the BBC can provide. The BBC will not be making judgements 

about poverty as that measure is set and controlled by Government. The 

new scheme will cost the BBC around £250 million by 2021/22 depending 

on the take-up of the new scheme. The cost of this new scheme will 

require the BBC to divert some spending on programmes and services, 

alongside continuing to find new savings while expanding its commercial 

revenue to cope. The decision does, however, prevent unprecedented 

                                                           
3 https://www.bbc.co.uk/mediacentre/latestnews/2019/over-75s-licence-fees-decision 

https://www.bbc.co.uk/mediacentre/latestnews/2019/over-75s-licence-fees-decision
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closures of services which would have been required had we copied the 

Government’s scheme.” 

 

3.2. The BBC’s decision does not automatically extend to the Bailiwick.  The 

broadcaster must make a separate decision regarding any future concession 

scheme for Bailiwick residents. Preliminary discussions have been held with the 

BBC, which has signalled its continued commitment to the principle of equal 

treatment for all British licence fee payers (including island residents). Guernsey 

and Alderney do not have a benefit which is directly equivalent to the UK’s 

Pension Credit benefit.  The BBC would need to consider this as part of its 

decision-making on any future concession scheme to apply in the islands.  The 

decision about the scope of the scheme to be applied to the Bailiwick will be a 

matter for the BBC Board.  

 

3.3. Sark has not previously been included in the over-75 age concession scheme, as 

it is not part of the Bailiwick’s benefit system. Sark also does not have a like-for-

like benefit to Pension Credit. It is intended to encourage the BBC to consult with 

Sark before making its final decision on the over-75 age concession for the 

Bailiwick. 

 

4.0. Legal considerations 

 

4.1. The Communications Act, as amended by the Digital Economy Act, provides the 

BBC with the necessary powers to set the policy for the provision of any age-

related concessionary TV licences from June 2020, including the power to amend 

the eligibility criteria for any such concession. Parts of the Communications Act 

have been extended to the Bailiwick by Order in Council, including provisions 

relating to TV licensing, but these recent amendments made by the Digital 

Economy Act (principally the insertion of section 365A, TV licence fee 

concessions by reference to age) have not been so extended.  Therefore the BBC 

currently has no legal authority to either set or fund an over-75 age concession 

for any Bailiwick resident. 

 

4.2. The transitional funding arrangement previously agreed, which has seen the BBC 

and States of Guernsey share the cost of the over-75 concessions, ends in 2020. 

Without the extension of section 365A and any other necessary related 

provisions, the BBC would not offer any further funding to Bailiwick residents. 

This would result in the closure of the existing over-75 scheme, which was closed 

to new entrants in September 2016, unless a new scheme were to be established 

and funded by the States of Guernsey.  
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4.3. However, given the Committee for Employment & Social Security currently 

operates a separate scheme for those over pensionable age (currently 65) on 

income support, it is expected that the cost of providing free TV licences for 

residents over 75 years of age in Guernsey and Alderney who receive income 

support would fall to that Committee in the absence of any future BBC funding. 

 

4.4. The BBC has indicated its continued support for the principle of fair and equitable 

treatment of all British licence fee payers. The BBC has also indicated that it will 

not make a decision about the over-75 concession scheme for Bailiwick residents 

for the period from 1st June 2020 until it has the necessary legal authority to do 

so.  

 

4.5. The States is asked to approve the extension to the Bailiwick by Order in Council 

of the relevant parts of the Communications Act as amended by the Digital 

Economy Act with any necessary minor modifications, with effect from 1st June 

2020, to provide the BBC with the necessary power to set the policy for the 

provision of any age-related concessionary TV licences. This will enable the BBC 

to fulfil the commitments it made in 2016 when agreeing to take responsibility 

for setting and funding the over-75 age concession scheme within the Bailiwick.  

 

4.6. The situation in the Bailiwick is replicated in Jersey in so far as any decision by 

the BBC with regards UK licence fee payers does not automatically extend to 

Jersey. As a result the Government of Jersey is currently in discussions with the 

BBC about the future provision of age related concessionary TV licenses. 

 

5.0. Consultation 

 

5.1. The Committee for Employment & Social Security approved in 2016 the transfer 

of responsibility for the over-75 age concession scheme (policy and funding) to 

the BBC to ensure the equal treatment of all BBC licence fee payers from 2020 

onwards. That Committee’s views have now been sought on the need to extend 

relevant parts of the Communications Act 2003, as amended (including as 

amended by the Digital Economy Act 2017). The Committee for Employment & 

Social Security stated it supported the proposition of this policy letter. 

 

5.2. The Committee for Economic Development has mandated responsibility for 

broadcasting policy and agreed the transitional arrangements with the BBC for 

funding the scheme in Guernsey and Alderney for 2018 and 2019. That 

Committee’s views have now been sought on the need to extend relevant parts 

of the Communications Act 2003, as amended (including as amended by the 
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Digital Economy Act 2017). The Committee for Economic Development stated it 

supported the proposition of this policy letter. 

 

5.3. The States of Alderney has been consulted about extending relevant parts of the 

Communications Act 2003 as amended (including as amended by the Digital 

Economy Act 2017) to Alderney. The Policy & Finance Committee said it 

supported the proposition of this policy letter.   

 

5.4. The Chief Pleas of Sark has been consulted about extending relevant parts of the 

Communications Act 2003 as amended (including as amended by the Digital 

Economy Act 2017) to Sark. The Policy & Finance Committee said it is content for 

the legislation to be extended to Sark. 

  

6. Compliance with Rule 4 

 

6.1. Rule 4 of the Rules of Procedure of the States of Deliberation and their 

Committees sets out the information which must be included in, or appended 

to, motions laid before the States. 

 

6.2. In accordance with Rule 4(1), the Propositions have been submitted to Her 

Majesty’s Procureur for advice on any legal or constitutional implications.  HM 

Procureur has advised that there is no reason in law why the Propositions should 

not be put into effect. 

 

6.3. In regard to Rule 4(3) of the Rules of Procedure of the States of Deliberation and 

their Committees, it is not envisaged that additional resources will be required 

to fulfil the propositions of this policy letter.  

 

6.4. In accordance with Rule 4(4) of the Rules of Procedure of the States of 

Deliberation and their Committees, it is confirmed that the Propositions above 

have the unanimous support of the Committee. 

 

6.5. In accordance with Rule 4(5) of the Rules of Procedure of the States of 

Deliberation and their Committees, the Propositions relate to the duties of the 

Committee because its mandate includes responsibilities to, “external relations 

and international and constitutional affairs, which includes: 2. relations with the 

United Kingdom and other jurisdictions; 4. relations with the other islands of the 

Bailiwick; 5. representing, or overseeing the representation of, and negotiating 

for, the Island; [and] 7. executing and requesting the extension of international 

agreements to which the Island is invited to acquiesce;…”. 
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6.6. The Committee’s consultation with other parties is outlined in Section 5 above, 

in accordance with Rule 4(5). 

 

7. Propositions 

 

 The States are asked to decide whether they are of the opinion:- 

 

1. To agree that section 365A, and such other provisions of the Communications 

Act 2003 as amended (including as amended by the Digital Economy Act 2017) 

relating to TV licence fee concessions by reference to age as it may be necessary 

or expedient to extend, should be extended by Order in Council to the Bailiwick 

with such modifications as appear to Her Majesty in Council to be appropriate, 

following consultation with the Policy & Resources Committee. 

 

 

Yours faithfully 

 

G A St Pier 

President 

 

L S Trott 

Vice-President 

 

A H Brouard 

J P Le Tocq 

T J Stephens 
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