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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

DEVELOPMENT & PLANNING AUTHORITY

PROPOSAL FOR PROVISIONS TO ADDRESS LAND WHICH IS AFFECTING THE AMENITY
OF AN AREA

The States are asked to decide:-

Whether, after consideration of the Policy Letter entitled “Proposal for Provisions to
Address Land Which is Affecting the Amenity of an Area” they are of the opinion:-

1. To agree to give the Development & Planning Authority a power to serve civil
notices on owners and occupiers of land, requiring the owner and occupiers to
take steps to remedy the condition of their land, other than in relation to
certain redundant glasshouses and related structures, where the Authority
considers the condition of that land is adversely affecting the amenity of the
area; and to agree to make the following related provision for-

a) appeals to the Planning Tribunal against the service of such a notice;

b) offences in relation to a contravention of a requirement of such a
notice;

c) the Development & Planning Authority to have powers to enter land
and to carry out required steps where a requirement of a notice is not
met; and

d) the Development & Planning Authority to have powers to recover costs

and apply to the Royal Court for a charge over the land similar to those
which currently apply in relation to compliance notices under planning
legislation,

as further detailed in section 5 of that Policy Letter and to provide for all
necessary related provisions as set out in that section.

2. To direct the preparation of such legislation as may be necessary to give effect
to their above decisions.

The above Propositions have been submitted to His Majesty's Procureur for advice on
any legal or constitutional implications in accordance with Rule 4(1)(c) of the Rules of
Procedure of the States of Deliberation and their Committees.
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY

DEVELOPMENT & PLANNING AUTHORITY

PROPOSAL FOR PROVISIONS TO ADDRESS LAND WHICH IS AFFECTING THE AMENITY

OF AN AREA

The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port

18t October, 2022

Dear Sir

1.1

1.2

1.3

Executive Summary

Section 46 of the Land Planning and Development (Guernsey) Law, 2005 (the
“2005 Law”) provides that the States may provide by Ordinance for the control
of the use of land or any activity or omission in relation to land where it considers
it expedient to do so. This provision expressly includes a power to control
matters connected with the impairment of amenity in any locality including land
in an unsightly condition. “Land” includes buildings’. The Development &
Planning Authority (D&PA) believes that it is expedient for the States to enact
such an Ordinance now, to provide powers which are largely absent to enable
the D&PA to tackle known eyesores in our urban centres and rural areas and
thereby to support the Government Work Plan. Current available or proposed
powers are focussed on other issues such as preserving protected buildings,
illegal dumping of waste or housing standards which do not address many
eyesore sites.

Examples of matters that could be addressed through powers provided by an
Ordinance under section 46 include derelict premises in Town or unsightly
redundant visitor accommodation establishments. Such powers would also play
an important part in securing revitalisation and acting as a deterrent to prevent
the future creation of eyesores through allowing dereliction and neglect.

The D&PA consulted with Island Douzaines in 2018 and the overall response was

! See the definition of "land" in the Schedule to the Interpretation and Standard Provisions (Bailiwick of
Guernsey) Law, 2016.
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supportive, with several problem areas identified by Douzaines which could be
tackled under the proposed Ordinance. Some Douzaines identified possible
opportunity for involvement at a Parish level to assist with the removal or
remediation of eyesores.

Further consultation with the Island’s Douzaines was undertaken in September,
2022 on the draft proposals contained in this policy letter. The D&PA has
consulted with the Policy & Resources Committee, and with the Committee for
the Environment & Infrastructure in relation to matters relevant to appeal
procedures and the relationship of the proposals with environmental health
policy and legislation. In relation to the latter, the proposals have been shared
with the Committee for Health & Social Care.

The main provisions of an Ordinance under section 46 would relate to:

e Powers for the D&PA to serve civil notices (similar to planning enforcement

Compliance Notices) on the owner and occupier of land in circumstances
where it appears to the D&PA that the amenity of the area is adversely
affected by the condition of that land, and to require the carrying out of steps
for remedying the condition of the land as specified in the notice and within
a specified period;

e provision for an offence to be committed in the event of non-compliance

with any requirement of the notice and related penalties and procedures;

e Provision for a right of appeal against a notice to the Planning Tribunal for the

person on whom the notice is served, to be brought within 28 days of service
of the notice, on specified grounds;

e Powers for the D&PA in the event of non-compliance with the notice, to

enter the land and undertake the work specified in the notice, and to
recover its reasonable costs in doing so from the owner of the land;

e Provision for a register of notices and appeals.

Similar powers to those proposed already exist in England and Wales under
section 215 of the Town and Country Planning Act 1990, in Jersey under the
Planning and Building (Jersey) Law 2002, and, within the Bailiwick, in sections 18
and 19 of the Building and Development Control (Alderney) Law, 2002; these
include civil notice powers for the taking of action in relation to unsightly things
on land or certain movable structures, such as caravans, and for the carrying out
of works in respect of dangerous or derelict land or certain movable structures.

The D&PA believes that expenditure and ongoing resourcing requirements to
operate the proposed system will be minimal in the context of the existing work
of the D&PA and the Planning Panel, and that opportunities for savings benefits
to the States exist through tackling eyesore cases early through the proposed
powers. Although there could be costs to the States in the event of non-
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compliance with a notice, it should be possible to minimise States’ expenditure
in the rare event that direct action is required to resolve a significant impairment
of amenity, for example by using States’ controlled labour, and using established
cost-recovery mechanisms.

Background

Section 46 of the Land Planning and Development (Guernsey) Law, 2005 (the
“2005 Law”) states that the States may provide, by Ordinance, for the control of
the use of land or any activity or omission in relation to land where it considers
it expedient to do so. References to “land” under the 2005 Law include
buildings?. This provision expressly includes a power to control matters
connected with the impairment of amenity in any locality, including —

e the disposal of rubbish,

e the abandonment of any vehicle, substance or any other thing on any land,
e the presence of any dilapidated or ruinous buildings,

e land in an unsightly condition,

e the placing of caravans on land,

e the removal of turf, topsoil or sand from any agricultural land,

e the placing or removal of glasshouses on land and their use,

e the protection and preservation of cliff paths.

Amenity is understood as referring to the pleasantness of a place. The term is
usually not defined in legislation as there is case law on its meaning. The Royal
Court would have particular regard to any local case law and is likely to have
regard to any English case law on similarly worded legislation. English case law
has interpreted it as pleasant circumstances, features or advantages including
appearance and layout. This meaning is reflected in the Island Development Plan
where it means the “feel” of a place in terms of it being pleasant or agreeable
including the visual pleasantness of a place or area (IDP Glossary, 2016).

The States approved the proposals of the former Island Development Committee
(IDC) relating to review of the Island Development (Guernsey) Laws, 1966-90 in
June 2002 (Billet d’Etat No. XI of 2002). The IDC’s policy letter referred at
paragraph 3.4.6 to Chapter 6: “Other Controls” of the proposed Land Planning
and Development (Guernsey) Law, 2005 (the “2005 Law”), stating that:

“It is proposed to make provision for the IDC to control certain uses of land and
activities that are the cause of nuisance or impairment of amenity. The detail of
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(Bailiwick of Guernsey) Law, 2016.
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how these powers would be used would be dealt with by Ordinance. This
Ordinance will not be brought forward as part of the current package.” [This
being the package of Ordinances that was required immediately for the bringing
into effect of the 2005 Law which subsequently came into effect in 2009.]

In 2018, the D&PA expressed interest in introducing an Ordinance under section
46 of the 2005 Law. Consultation was undertaken with all the Island’s Douzaines
at that time, the responses to which indicated general support for the proposal.
Further detail of the consultation undertaken is set out in paragraph 4.1 to this
policy letter. Proposals were however not progressed to a conclusion at that
time, due to other legislative and policy priorities for the D&PA.

The current position

In developing its current priorities having regard to the Government Work Plan,
the D&PA believes that it is important to introduce an Ordinance under section
46 of the 2005 Law now. Spatial planning is a key enabler in implementation of
the Government Work Plan, in terms of helping to deliver actions to support the
States’ priorities. Part of this role is in helping to make best and most efficient
use of our existing Island resources, which includes the intrinsic attractiveness of
our towns and countryside to Islanders, visitors and potential investors.

For example, Town regeneration and revitalisation is a key theme of the
Government Work Plan. As well as having produced a Development Framework
for three Regeneration Areas in St Peter Port, the D&PA is taking an active role
in several initiatives designed to promote and facilitate regeneration of our Main
Centres. In this context, introducing legislation to address untidy sites and
derelict buildings will play an important part in securing revitalisation and
disincentivising further dereliction of sites and buildings in our towns.

Likewise, outside of the Main Centres, an Ordinance under section 46 of the 2005
Law will also provide the D&PA with the tools necessary to tackle a number of
eyesore sites which are a blot on an otherwise attractive rural landscape, such as
derelict or dilapidated redundant visitor accommodation establishments or
where land is in an unsightly state (e.g. due to the presence of large numbers of
dilapidated vehicles on site). Such cases may be relatively limited, but they do
have a disproportionately significant impact on the attractiveness, and ultimately
the reputation, of our Island.

There are existing legislative provisions which deal with specific problems which
can affect amenity or create an eyesore. However, none deal with unsightly land
in a comprehensive way and they are primarily directed at issues other than
amenity. A summary of relevant legislation is included in Appendix A to this
policy letter. The D&PA currently has no comprehensive powers which can be
used effectively to resolve such problems. It is therefore necessary for an
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Ordinance to be introduced under section 46 to do so, as was envisaged when
the 2005 Law was approved by the States in 2002.

For these reasons, the D&PA has agreed that it is a high priority to bring forward
this policy letter for consideration by the States.

Consultation undertaken

As noted above, in 2018 during the last term of Government the D&PA
undertook consultation with the Island’s Douzaines on initial proposals for an
Ordinance under section 46 of the 2005 Law. In the main, the responses received
were positive and endorsed the principle of such an Ordinance. Several problem
areas where amenity was being impaired were identified by Parish authorities
which they considered could be addressed by the proposed Ordinance, most
notably redundant hotel sites and abandoned vehicles. Some Douzaines also
identified the possible opportunity for involvement at a Parish level to assist in
the removal or remediation of the eyesore in question.

A media article was also published in June, 2018 concerning this matter. In
response, two emails were received from members of the public. One
correspondent expressed concern about the potential for “tidying” of sites which
provide valuable ecological habitats, and suggested that the Ordinance should
be worded to focus on “addressing instances in which man-made objects and
derelict structures are on land in a state contrary to public amenity and the
natural environment”. The other representor was concerned that the proposed
powers could be interpreted in a subjective and judgemental way by singling out
particular sites, and that if applied to derelict greenhouses could remove
opportunities for small-holding type growing and negatively impact wildlife.

Further consultation with the Island’s Douzaines was undertaken in September,
2022 on the draft proposals contained in this policy letter. Responses were
received from the Constables of the Vale, Castel, St Saviour and St Sampson.
Copies of the letters received from these Parishes are included in Appendix B to
this policy letter. The responses were generally supportive and included helpful
comments concerning the scope of the proposals. All comments received have
been considered carefully by the D&PA when bringing these proposals before
the States.

The D&PA has consulted with the Policy & Resources Committee, and with the
Committee for the Environment & Infrastructure in relation to matters relevant
to appeal procedures and the relationship of the proposals with environmental
health policy and legislation. In relation to the latter, the proposals have been
shared with the Committee for Health & Social Care. Copies of the letters of
response from the Policy & Resources Committee and the Committee for the
Environment & Infrastructure are included in Appendix C to this policy letter. The
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matters raised have been addressed by the D&PA within the proposals set out in
this policy letter.

Key aspects of an Ordinance under section 46

Notwithstanding the intentionally relatively broad scope of section 46 of the
2005 Law, the D&PA proposes that an Ordinance under section 46 should be
constructed to provide powers that will be effective in addressing known issues
of blight on amenity such as those raised by the Island’s Douzaines and arising
from dereliction within areas of our Town; these would be exercised in a
proportionate way addressing the particular circumstances of a site.

The D&PA also believes that the introduction of an Ordinance under section 46
of the 2005 Law would act as a deterrent to prevent the future creation of
eyesores through dereliction and neglect. A similar powerful deterrent effect has
been seen with the introduction of the High Hedges legislation in 2017.

The D&PA has decided not to include within this policy letter provisions
specifically enabling application of the Ordinance powers to the remains of
glasshouses and related structures situated on redundant glasshouse sites as
defined in paragraph 3 of Supplementary Planning Guidance: Defining
Redundant Glasshouse Sites, 2018 (the SPG). It is considered that it would be
excessive and disproportionate to apply the notice powers to such glasshouse
sites in view of other measures that exist under the Planning Law and the Island
Development Plan to encourage removal of such redundant glasshouses and
because issues connected with redundant glasshouse sites generally go well
beyond the scope of spatial land use planning or effects on amenity. However,
the Ordinance would enable redundant glasshouse sites to be tackled where
they are being used for purposes other than agriculture and which detract from
amenity, such as by disposing of items on site.

For the avoidance of doubt, and having regard to matters raised by Parish
authorities through consultation, the proposed powers would not apply to the
removal of turf from agricultural land.

To avoid an undesirable situation occurring where one States’ Committee is
issuing a civil notice against another, the D&PA proposes to include within the
Ordinance an exemption from the provisions being used against the States
themselves or individual Committees in respect of States’ owned or occupied
land. However, the option of acting against tenants of States land would remain.
In proposing such an exemption, and having regard to matters raised by Parish
authorities through consultation, the D&PA believes that it is incumbent on the
States to maintain its land in a suitable manner that would not otherwise give
rise to action under the proposed Ordinance. This approach would also be
consistent with the current situation for land planning compliance notices as the
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enforcement part of the 2005 Law does not apply to the States and States’
Committees.

Consequently, the D&PA proposes that an Ordinance under section 46 should
include the following main provisions which are similar to those in section 215 of
the Town and Country Planning Act 1990 in England and Wales:

e Powers for the D&PA to serve civil notices (similar to planning enforcement

Compliance Notices) on the owner and occupier of land in circumstances
where it appears to the D&PA that the amenity of the area is adversely
affected by the condition of that land;

e Powers to require within the notice the carrying out of such steps for

remedying the condition of the land as may be specified in the notice and the
period for taking those steps;

e Confirmation that the notice would take effect at the end of a period to be

specified in the notice, this being not less than 28 days after the service of the
notice;

e Provision for an offence to be committed, in the event of non-compliance,

by any owner or occupier on whom the notice was served and by every
person who is the owner of the land after the expiry of the compliance
period and whilst the non-compliance continues, and related penalties and
procedures. The intention is to have similar offence provisions to those in
comparable UK legislation but adapted to correspond to existing Guernsey
planning enforcement provisions;

e Provision for a right of appeal against a notice to the Planning Tribunal, for

the person on whom the notice is served, to be brought within 28 days of
service of the notice, on specified grounds including that: —

0 the condition of the land does not adversely affect the amenity of the
area,

0 the condition of the land is attributable to and results in the ordinary
course of events from the carrying out of lawful operations on the land
which are not a breach of planning control; the intention is that this
ground would not cover a situation where the unsightly state of the
land was not the ordinary result of a lawful use,

0 the requirements of the notice are excessive,

0 the period specified is unreasonable,

0 the issue of the notice is (for any other reason) ultra vires or
unreasonable;

e Powers for the D&PA in the event of non-compliance with the notice, to enter

the land and undertake the work specified in the notice, and to recover its
reasonable costs in doing so from the owner of the land, including, on
application to the Royal Court, via a statutory charge on the land and/or
through the sale of any items of value recovered from the land similar to the
current provisions in sections 50 and 55 of the 2005 Law;
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e Provision for a register of notices and appeals. Notices would be disclosed on
responding to an application for an Immunity Certificate.

The Ordinance may provide for details of the above provisions to be contained
in Regulations.

Examples of where the proposed powers under section 46 might be used,
proportionately, by the D&PA include the following:

e Arequirement to maintain, refurbish or rebuild derelict premises in Town, to
improve the appearance of the site such that it no longer adversely affects the
amenity of the street concerned;

e Similarly, a requirement to undertake works to improve the appearance of a
visitor accommodation establishment which is derelict having been unused
for several years. Such works could include demolition of derelict structures;

e Arequirement to remove a large number of unsightly, dilapidated, vehicles
from private land.

The process under the proposed Ordinance would generally commence by
notifying the site owner and/or occupier that the D&PA was contemplating
service of a Notice and inviting them to undertake the necessary works. If this
informal approach was not successful, then a formal Notice could be served,
specifying the works required and a timescale for completing them. This would
be similar to a Compliance Notice or a Preservation Notice, both of which are
currently used by the D&PA under legal powers contained within Part V of the
2005 Law and section 7 of the Land Planning and Development (Special Controls)
Ordinance, 2007 respectively.

Within the Planning Compliance process, most cases are resolved through
informal means whereby owners comply voluntarily with initial informal written
approaches. Where this is not achieved, and cases proceed to service of
Compliance Notice, most notices are complied with. Very few notices are
appealed (three in 2018, three in 2019 and one in 2020) and even fewer cases
proceed to prosecution (one in 2018, one in 2019 and four in 2020). No
compliance cases to date have resulted in direct action by the D&PA to undertake
the work itself.

In exercising the proposed powers, care would be taken by the D&PA to ensure
that it did so in an objective and consistent way, but having regard to the
particular facts of the case, and that any relevant issues were considered
including relating to impact on ecology or wildlife. Consideration would also be
given to circumstances where Building Control approval or planning permission
might be required for remedial or maintenance works.
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Existing similar legislation elsewhere

Similar powers to those described in section 46 of the 2005 Law exist in England
and Wales under section 215 of the Town and Country Planning Act, 1990 (Power
to require proper maintenance of land). This section gives English and Welsh
Local Planning Authorities a power to serve a notice on an owner and occupier
of land, requiring steps to be taken for remedying the condition, if it appears to
it that the amenity of a part of their area, is adversely affected by the condition
of land; an equivalent section has been in place in England and Wales since 1971
although the original section was narrower in scope. There are also broadly
similar provisions in the Planning and Building (Jersey) Law, 2002, in particular in
Part 6, chapter 6 of that Law. Within the Bailiwick, the Building and Development
Control (Alderney) Law, 2002 includes civil notice powers in sections 18 and 19
for the taking of action in relation to unsightly things on land or certain movable
structures, such as caravans, and the carrying out of works in respect of
dangerous or derelict land or certain movable structures.

In relation to the practical application of the proposed powers, the 2005
guidance from the former UK Office of the Deputy Prime Minister entitled “Town
and Country Planning Act 1990 Section 215 — Best Practice Guidance”, contained
in Appendix D to this policy letter, is helpful in illustrating how the proposed
powers, which will be very similar to those under section 215 of the Town and
Country Planning Act in England and Wales, may be used and the benefits that
they can bring in terms of environmental enhancement and regeneration.

Resource implications

It is recognised that there will be a resource requirement for the D&PA and the
Planning Panel in adding further, different civil notice powers and appeals
provisions on amenity issues. Administering even a relatively restricted regime
applying only to a few cases a year will require input of time and resources
especially to implement the new provisions.

However, the D&PA believes that expenditure and ongoing resourcing
requirements to operate the proposed system will be minimal in the context of
the existing work of the D&PA and the Planning Panel and so can be met from its
existing budget. The D&PA also believes that savings benefits will accrue from
the ability to act through the service of a notice at an early stage, and from the
deterrent effect which should prevent future cases.

In the event of non-compliance with the civil notice, powers are proposed to
enter the land and undertake the works, which would also introduce costs for
the States that could be significant. However, powers are also proposed to
recover those costs. Furthermore, it should be possible to minimise States’
expenditure in the rare event that direct action is required to resolve a significant

10



8.1

9.1

9.2

9.3

9.4

9.5

9.6

impairment of amenity, for example by using States’ controlled labour, and using
established cost-recovery mechanisms.

Conclusion

The D&PA believes that the introduction of an Ordinance under section 46 is
important currently to support the Government Work Plan, particularly in
respect of enabling opportunities for regeneration and revitalisation of the
Regeneration Areas in St Peter Port, and to provide powers which are currently
absent in order to enable the States to tackle eyesores in our urban and rural
areas. Such powers will play an important part in securing revitalisation and
acting as a deterrent to prevent the creation of future eyesores.

Compliance with Rule 4

Rule 4 of the Rules of Procedure of the States of Deliberation and their
Committees sets out the information which must be included in, or appended to,
motions laid before the States.

In accordance with Rule 4(1)(a), the Propositions above contribute to the States’
objectives within the Government Work Plan 2021-2025 by assisting
regeneration and supporting environmental enhancement which in turn will
assist the Island’s economy.

In accordance with Rule 4(1)(b), consultation with other Committees and
relevant stakeholders has been carried out as described in section 4 to this Policy
Letter.

In accordance with Rule 4(1)(c), the Propositions have been submitted to His
Majesty’s Procureur for advice on any legal or constitutional implications.

In accordance with Rule 4(1)(d), the Propositions would of themselves have no
direct financial implications to the States. The costs of administration of the
proposed Ordinance would be minimal and would be met by the D&PA within its
existing budget. In the event of non-compliance with a notice under the
Ordinance, which would be a criminal offence, the D&PA would carefully
consider the costs and benefits of entering the land and undertaking the work
specified in the notice, and would be able to recover its reasonable costs in doing
so from the owner or occupier of the land, including via a statutory charge on
the land and/or through the sale of any items of value recovered from the land.

In accordance with Rule 4(2)(a), the Propositions are relevant to the duties of the

D&PA in respect of land use and planning, and its duties under the Land Planning
and Development (Guernsey) Law, 2005, as amended.

11



9.7 In accordance with Rule 4(2)(b), it is confirmed that the propositions above have
the majority support of the D&PA. Please note that Deputy Taylor does not
support the propositions.

Yours faithfully

V S Oliver
President

A W Taylor
Vice-President

J F Dyke

A Kazantseva-Miller
R C Murray
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APPENDIX A
List of Related Legislation

Preservation notices under section 7 of the Land Planning and Development
(Special Controls) Ordinance, 2007 - to preserve or protect or prevent the
deterioration of a protected building;

Litter and waste licensing legislation where eyesore is caused by
litter/dumping - dropping of litter on land in the open air and available for
public use where not done with authority of occupier/other person having
control of site and wrongful use of litter bins - offences under sections 2 and 3
of the Refuse Disposal Ordinance, 1959;

Loi relative a la Sante Publique, 1934 and Public Health Ordinance under it -
the definition of nuisance includes “premises in such a state as to be either a
nuisance or prejudicial to health or any accumulation or deposit which is either
a nuisance or prejudicial to health”;

Prohibitions relating to unlicensed deposit of waste on land, other than
household waste disposed of within curtilage of dwelling in which it was
produced, under section 21 of the Environmental Pollution (Waste Control
and Disposal) Ordinance, 2010 - this is the main fly-tipping offence so is only
relevant to unsightly land;

Loi ayant rapport a la Réparation ou la Démolition de Murs, Fossés, Maisons
et Batiments qui sont dans un état dangereux of 1919 - gives powers to the
Douzaines and Constables of a Parish in relation to buildings which are a danger
to persons in the vicinity; the owner can be required to return the property to a
safe state and the Parish can apply to the Royal Court to demolish the building;

The Clearance of Ruins (Guernsey) Law, 1957 - the D&PA can require the
demolition of a building in a ruinous condition and clearance of the land; and

The Housing (Standards and Regulation) (Enabling Provisions) (Guernsey)
Law, 2021 - This is an enabling Law to address poor quality housing, approved
by the States on 13t™ October, 2021 and which received Royal Assent in July,
2022 but which is not yet in force; it makes provision for minimum habitable
standards, primarily through the regulation of the private rented sector.
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